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Opinion No. 31/2017 concerning Omar Nazzal (I1sra€l)

The Working Group on Arbitrary Detention was e$&dted in resolution 1991/42 of
the Commission on Human Rights, which extended @adfied the Working Group’s
mandate in its resolution 1997/50. Pursuant to @gnssembly resolution 60/251 and
Human Rights Council decision 1/102, the Councibuased the mandate of the
Commission. The mandate of the Working Group wastmecently extended for a three-
year period in Council resolution 33/30 of 30 Septer 2016.

1. In accordance with its methods of work (A/HRQEE, on 26 January 2017 the
Working Group transmitted to the Government ofésemcommunication concerning Omar
Nazzal. The Government has not replied to the conication. The State is a party to the
International Covenant on Civil and Political Right

2. The Working Group regards deprivation of libedy arbitrary in the following
cases:

(& When it is clearly impossible to invoke anygdé basis justifying the
deprivation of liberty (as when a person is kepti&tention after the completion of his or
her sentence or despite an amnesty law applicatiigrt or her) (category I);

(b)  When the deprivation of liberty results frometexercise of the rights or
freedoms guaranteed by articles 7, 13, 14, 1820%nd 21 of the Universal Declaration of
Human Rights and, insofar as States parties areecoed, by articles 12, 18, 19, 21, 22,
25, 26 and 27 of the Covenant (category II);

(c)  When the total or partial non-observance ef ititernational norms relating
to the right to a fair trial, established in theilbrsal Declaration of Human Rights and in
the relevant international instruments acceptedhleyStates concerned, is of such gravity
as to give the deprivation of liberty an arbitraharacter (category I);

(d)  When asylum seekers, immigrants or refugeessabjected to prolonged
administrative custody without the possibility oflmainistrative or judicial review or
remedy (category 1V);

(e)  When the deprivation of liberty constitutegi@ation of international law on
the grounds of discrimination based on birth, matlp ethnic or social origin, language,
religion, economic condition, political or other iojpn, gender, sexual orientation,
disability, or any other status, that aims towasd<an result in ignoring the equality of
human beings (category V).
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Submissions

Communication from the source

3. Omar Nazzal is a 54-year-old Palestinian widtled freelance journalist residing in
Ramallah. He is the director of Clacket Media andember of the General Secretariat of
the Palestinian Journalists’ Syndicate.

4. According to the source, Mr. Nazzal was firsldhender administrative detention
for one year in 1977. He was held again in 1985¥38B. He was also placed under house
arrest in 1986. In 2014, a travel ban was placeflion which remained effective until his
most recent arrest on 23 April 2016.

Arrest and administrative detention

5. Mr. Nazzal was arrested on 23 April 2016, whiléng to cross the Allenby bridge
into Jordan. The source reports that Mr. Nazzal evakis way to attend a meeting with the
European Federation of Journalists in Sarajevo, nlBosand Herzegovina, as a
representative of the Palestinian Journalists’ &atd.

6. After his arrest, Mr. Nazzal was initially detad at the Etzion detention centre and
then transferred to Ofer Prison in the West Bank. DMay 2016, an administrative

detention order was issued against Mr. Nazzal @2tiAugust 2016. Since then, the order
has been renewed three times. At the time of tin&sion by the source, Mr. Nazzal

remained in administrative detention. The sourdarsts that administrative detention is a
procedure that allows the Israeli military to hadldtainees indefinitely on secret evidence
without charging them or allowing them to standltri

7. During a confirmation hearing on 22 November @0Wr. Nazzal's administrative
detention order was reduced to one and a half rscamtid he was expected to be released
on 24 December 2016. However, on 12 December 2B8&6rder was renewed once again
untii 20 February 2017. The lawyer of Mr. Nazzalugbt to appeal against the
administrative detention of his client, but no agpegate had been set at the time of the
submission by the source.

8. The source notes that the Israeli military ighatized to issue administrative
detention orders against Palestinian civilians loa basis of Military Order No. 1651.
Article 285 of that order empowers military commargl to detain an individual for
renewable periods of up to six months if they hea@&sonable grounds to presume that
regional security or public security require théesdion. On or just before the expiry date,
the detention order is frequently renewed. Thatg@sse can be continued indefinitely. There
is no limit to the maximum amount of time an indival may be administratively detained,
leaving room for indefinite detention.

9. According to the source, the grounds on whichnestne can be detained under
Military Order No. 1651 are unclear, leaving it tgpthe military commanders to decide on
what constitutes “public security” and “regionatsgty”. During the judicial review of a
detention order, which is held in a closed heabefpre a military judge, the judge can
uphold, cancel or shorten the order. Accordingh dource, in most cases, administrative
detention orders are confirmed for the same peragithose requested by the military
commander. The detainee can appeal the decisionghrjudicial review. However, the
source notes that, in practice, the vast majofigppeals are rejected.

10.  The source highlights that, although intermalohuman rights law permits some
limited use of administrative detention in emergesituations, the authorities are required
to follow basic rules for such detention. This irdes the right to a fair hearing at which the
detainee should be allowed to challenge the reafwnkis or her detention. The source
considers that “as the occupying power in the VBestk, Israel is also bound by the rules
governing occupation, which require the use of astrative detention only for
‘imperative reasons of security’” (article 78 ofettGeneva Convention relative to the
Protection of Civilian Persons in Time of War (1949

11.  According to the source, the first judicial imv hearing took place on 8 May 2016
at Ofer Military Court. During the hearing, Mr. Na's lawyer stated that the last
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detention of his client under administrative detamttook place in 1988 and that he had
never been summoned for interrogations or invetstiga related to national security issues
since that time. His lawyer also emphasized thatuigph Mr. Nazzal's work as a journalist
and as a representative of the national syndicatke International Journalists’ Network,

Mr. Nazzal was required to attend an array of evesmhd meet with a variety of

organizations and individuals from different pai backgrounds. Mr. Nazzal's lawyer
argued that his client had not deviated from hipoasibilities as a journalist and that his
arrest had been politically motivated, targeting. Miazzal because of his journalistic
background.

12. The source notes that, as a journalist, Mr.zBllais entitled to the right to freedom

of opinion and expression. The source also rebatsMr. Nazzal was arrested on his way
to a conference organized by the Government of Boand Herzegovina, at which he

would have exposed the practices of the Israeliaiites against Palestinian journalists.

13. The source considers that the arrest of Mrzhlaappears to be part of a campaign
targeting journalists in an attempt to silenceubiges that speak out against the occupation
and violations committed against Palestinians. Adiog to the source, in recent months,

the Israeli authorities have been targeting Paliestijournalists, human rights defenders

and activists, and arbitrarily issuing administratdetention orders.

14. The source asserts that the detention of Mrzzalaconstitutes an arbitrary
deprivation of his liberty under categories | and df the categories applicable to the
consideration of cases by the Working Group.

Absence of legal basis justifying the detentibiMo. Nazzal

15. The source notes that, although administratietention is permitted under
international law, it is specifically meant to bged as a preventative measure and in cases
in which the “security of the State makes it absgllunecessary” and in accordance with
“regular procedure” (see articles 42 and 78, retbpedg, of the Geneva Convention relative

to the Protection of Civilian Persons in Time of Mémd article 4 of the Covenant). The
source highlights that administrative detentionudtimever be used as punishment for lack
of collaboration or as retaliation.

16.  According to the source, Mr. Nazzal's admimistre detention is based upon his
alleged participation in events organized by theutar Front for the Liberation of
Palestine. However, the source notes that no es@lbas ever been provided to him or his
lawyer regarding this allegation. The source cagrsidhat the lack of concrete evidence
and vague claim that Mr. Nazzal posed a natiorairgy threat due to this alleged political
participation cannot be a valid legal basis justifyan administrative detention order. The
source highlights that, under international lave, tise of administrative detention is strictly
limited to situations of “absolute necessity” thireaten the life of the nation”.

17.  The source submits that there is no legal liagisstify the detention of Mr. Nazzal
for the following two reasons:

(@)  The authorities have not provided any evidemed¢o why Mr. Nazzal is a
security threat or investigated the claims of Hisged participation in events organized by
the Popular Front for the Liberation of Palestine;

(b)  The nature of Mr. Nazzal's work as a jourrtaleqjuires him to engage with a
variety of organizations and people. Such engagemesquired by his profession, cannot
form a legitimate ground for his administrative efgton.

Violations of the right to a fair trial

18.  According to the source, Mr. Nazzal has beamedethe right to a fair trial and in
particular: (a) the right to be presumed innocenttl yproven guilty according to law; (b)
the right to have the matter determined withoutagddy a competent, independent and
impartial authority or judicial body in a fair héag according to law; and (c) the right to
examine or have examined those willing to testggiast him.
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Response from the Gover nment

19.  On 26 January 2017, the Working Group transehithe allegations from the source
to the Government of Israel under its regular comigations procedure, requesting the
Government to provide detailed information, by 2@rivh 2017, about the current situation
of Mr. Nazzal as well as any comment on the sosrabégations.

20. The Working Group also requested the Governrteewtarify the legal provisions
justifying his continued detention and their conilpifity with the obligations of Israel
under international human rights law, in particukdth regard to the treaties ratified by the
State. Moreover, the Working Group called upon @@ernment to ensure the physical
and mental integrity of Mr. Nazzal. The Working @poregrets that it did not receive a
response from the Government and that the Governdigmot request an extension of the
time limit for its reply, as provided for in the WWking Group’s methods of work. The
Working Group also regrets the systematic lackesponses by the Government of Israel to
the communications sent by the Working Group.

Additional information from the source

21. On 21 February 2017, the source informed thekilg Group that Mr. Nazzal had
been released after spending 10 months in adndtiistrdetention without charge or trial.

22.  The Working Group notes that, in accordancé waragraph 17 (a) of its methods
of work, it reserves the right to render an opinion a case-by-case basis, whether or not
the deprivation of liberty was arbitrary, notwithstling the release of the person
concerned. In the present case, the Working Greub ihe view that the allegations made
by the source are very serious and it will thereforoceed to deliver its opinion.

Discussion

23. Inthe absence of a response from the GovemrienWorking Group has decided
to render the present opinion, in conformity witirgggraph 15 of its methods of work.

24.  The Working Group has in its jurisprudence ldighed the ways in which it deals

with evidentiary issues. If the source has esthbtisa prima facie case for breach of
international requirements constituting arbitrasteshtion, the burden of proof should be
understood to rest upon the Government if it wishesrefute the allegations (see

A/HRC/19/57, para. 68). In the present case, theeBonent has chosen not to challenge
the prima facie credible allegations made by theca

25.  The Working Group notes that Mr. Nazzal is arjpalist residing in Ramallah, who
is the director of Clacket Media and a member ef@eneral Secretariat of the Palestinian
Journalists’ Syndicate. He was reportedly arrested?3 April 2016 and detained at the
Etzion detention centre and at the Ofer PrisoméWest Bank.

26. The legal basis of the administrative detentiwders against Mr. Nazzal was
Military Order No. 1651, which authorizes militappmmanders to issue administrative
detention orders against civilians, in particulateBtinians, for renewable periods of up to
six months each time, based on security grounddi(psecurity or regional security).

27.  Although Mr. Nazzal is a civilian, he was de&d on the basis of military
legislation and military authority. The Working Gim has consistently held the view that,
whatever the charges, civilians shall never bel toig military courts, as the latter cannot be
considered to be independent and impatrtial tritsifel the purpose of trying civilians.

28. In its opinions, annual reports and other damuisin which it has addressed the
issue, the Working Group has relied on the reporthe administration of justice through
military tribunals, which was submitted to the Coission on Human Rights at its sixty-
second session (E/CN.4/Sub.2/2005/9) in 2006, ahithancontains the draft principles
governing the administration of justice throughitaily tribunals. According to principle 4,
which deals with the jurisdiction of military coarto try civilians, “military courts should,

in principle, have no jurisdiction to try civiliank all circumstances, the State shall ensure
that civilians accused of a criminal offence of aajure are tried by civilian courts”.
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29. In arecent report, the Working Group addressedssue of military tribunals and it
set out a number of minimum guarantees that mjlijastice must not fail to respect (see
A/HRC/27/48, paras. 66-69).

30. The Working Group considers that in cases a@kssive length of detention, the

individual shall enjoy the same guarantees as imical cases, even if the detention is

qualified as administrative under national law.this regard, the Working Group recalls

that provisions of article 14 of the Covenant oa tight to a fair trial are applicable where

sanctions, because of their purpose, charactegwarity, must be regarded as penal, even
if, under national law, the detention is qualifiesladministrative.

31. The Working Group reiterates that protectivevigions contained in international
human rights law must be given greater weight tlaaguments oflex specialis of
international humanitarian law, especially givere thircumstances in the Occupied
Palestinian Territories, which has been under anifibccupation for 50 years.

32.  The Working Group concurs with the concerns rmmdmmendations of the Human

Rights Committee related to the practice of adrriafive detention of Palestinians. In its
concluding observations on the fourth periodic remd Israel in 2014, the Committee

requested the State to “end the practice of adtraige detention and the use of secret
evidence in administrative detention proceedingsl ansure that individuals subject to
administrative detention orders are either promgtharged with a criminal offence, or

released” (see CCPR/C/ISR/CO/4, para. 10).

33. The Working Group did not receive any inforroatirelated to the efforts of the
Government of Israel to provide Mr. Nazzal with foemal charges and evidence against
him while in detention. The Working Group notes tthhis is inconsistent with the
obligation of the State of Israel to inform Mr. Nat promptly and in detail of the nature
and cause of the charge against him, and in vavlatf paragraph 14 (3) (a) of the
Covenant.

34. In view of the foregoing, the Working Group ctudes that the non-observance of
the international norms relating to the right tdaér trial, established in the Universal

Declaration of Human Rights and in the relevanerim&tional instruments accepted by
Israel, is of such gravity as to give the deprivatdf liberty of Mr. Nazzal an arbitrary

character, falling under category Il

35. The Working Group notes that Military Order Nd651 authorizes military
commanders to issue renewable administrative detentders against civilians for up to
six months at a time, based on security groundsblipsecurity or regional security).
However, in practice, administrative detention te tbasis of the order is particularly
directed against Palestinians.

36. The Working Group thus considers that the defidn of liberty of Mr. Nazzal
constitutes a violation of article 2 of the Univa@rdeclaration of Human Rights and
articles 2 (1) and 26 of the Covenant on the greusfddiscrimination based on national
origin that aimed towards, and resulted in, igngrthe equality of human beings. His
deprivation of liberty is arbitrary and falls und=tegory V.

37.  The Working Group, bearing in mind its previgusdopted opinions, has identified
a pattern of systematic arbitrary detention of Btadéans in the Occupied Palestinian
Territories. The Working Group therefore requebis Government of Israel to adopt all
necessary measures to comply with such opinionst@mahsure the right of every person
under its jurisdiction not to be arbitrarily deprr of liberty. The Working Group would
also like to urge the Government of Israel to cdesfavourably its request to undertake a
visit both to Israel and the Occupied Palestiniagrrifories in order to engage in a
constructive dialogue with relevant authoritiesthwé view to identifying adequate and
effective measures to eradicate arbitrary depowadif liberty by the authorities, including
in the Occupied Palestinian Territories.

Disposition

38.  Although Mr. Nazzal has been released, the Wgrksroup, in accordance with
paragraph 17 (a) of its methods of work, reserhes right to render an opinion as to
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whether or not the deprivation of liberty was adny, notwithstanding the release. In the
light of the foregoing, the Working Group rendédrs following opinion:

The deprivation of liberty of Omar Nazzal, beingciontravention of articles 2, 9, 10
and 11 of the Universal Declaration of Human Rigind of articles 2, 9, 14 and 26
of the International Covenant on Civil and Politigights, is arbitrary and falls

within categories Il and V.

39.  The Working Group requests the Governmentrakldo take the steps necessary to
remedy the situation of Mr. Nazzal without delaydawring it into conformity with the
relevant international norms, including those sstin the Universal Declaration of Human
Rights and the International Covenant on Civil &utitical Rights.

40. The Working Group considers that, taking intocunt all the circumstances of the
case, the appropriate remedy would be to accord Néizzal an enforceable right to
compensation and other reparations, in accordaitbdnternational law.

41. In accordance with paragraph 33 (a) of its washof work, the Working Group
refers the present case to the Special Rapporteuhe situation of human rights in the
Palestinian territories occupied since 1967 forrappate action.

Follow-up procedure

42. In accordance with paragraph 20 of its methoflsvork, the Working Group
requests the source and the Government to providéh information on action taken in
follow-up to the recommendations made in the priespimion, including:

(&)  Whether compensation or other reparations haea made to Mr. Nazzal;

(b)  Whether an investigation has been conductéd the violation of Mr.
Nazzal's rights and, if so, the outcome of the siigation;

(c)  Whether any legislative amendments or changgsactice have been made
to harmonize the laws and practices of Israel withnternational obligations in line with
the present opinion;

(d)  Whether any other action has been taken téeimgnt the present opinion.

43. The Government is invited to inform the Worki@goup of any difficulties it may
have encountered in implementing the recommendatioade in the present opinion and
whether further technical assistance is required, example, through a visit by the
Working Group.

44.  The Working Group requests the source and thee@ment to provide the above
information within six months of the date of thartsmission of the present opinion.
However, the Working Group reserves the right tetds own action in follow-up to the
opinion if new concerns in relation to the case lam@ught to its attention. Such action
would enable the Working Group to inform the Hunffights Council of progress made in
implementing its recommendations, as well as ailyréato take action.

45.  The Working Group recalls that the Human RigBtsuncil has encouraged all
States to cooperate with the Working Group andestpd them to take account of its views
and, where necessary, to take appropriate stepsiedy the situation of persons arbitrarily
deprived of their liberty, and to inform the WorgiGroup of the steps they have taken.

[Adopted on 26 April 2017]

! See Human Rights Council resolution 33/30, parand37.



