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1. The Working Group on Arbitrary Detention wasaddished in resolution 1991/42 of
the Commission on Human Rights, which extended @adfied the Working Group’s
mandate in its resolution 1997/50. Pursuant to @n&ssembly resolution 60/251 and
Human Rights Council decision 1/102, the Councibuased the mandate of the
Commission. The mandate of the Working Group wastmecently extended for a three-
year period in Council resolution 33/30 of 30 Septer 2016.

2. In accordance with its methods of work (A/HRGE, on 15 February 2017 the
Working Group transmitted to the Government of Aaigh a communication concerning
Abdalrahman Hussein. The Government has not reptigtle communication in a timely
manner. The State is a party to the Internatiomsle@ant on Civil and Political Rights.

3. The Working Group regards deprivation of libedy arbitrary in the following
cases:

(& When it is clearly impossible to invoke anygdé basis justifying the
deprivation of liberty (as when a person is kepti&tention after the completion of his or
her sentence or despite an amnesty law applicatiigrt or her) (category I);

(b)  When the deprivation of liberty results frometexercise of the rights or
freedoms guaranteed by articles 7, 13, 14, 1820%nd 21 of the Universal Declaration of
Human Rights and, insofar as States parties areecoed, by articles 12, 18, 19, 21, 22,
25, 26 and 27 of the Covenant (category II);

(c)  When the total or partial non-observance ef ititernational norms relating
to the right to a fair trial, established in theilbrsal Declaration of Human Rights and in
the relevant international instruments acceptedhleyStates concerned, is of such gravity
as to give the deprivation of liberty an arbitraharacter (category I);

(d)  When asylum seekers, immigrants or refugeessabjected to prolonged
administrative custody without the possibility oflmainistrative or judicial review or
remedy (category 1V);

(e)  When the deprivation of liberty constitutegi@ation of international law on
the grounds of discrimination based on birth, matlp ethnic or social origin, language,
religion, economic condition, political or other iojpn, gender, sexual orientation,
disability, or any other status, that aims towasd<an result in ignoring the equality of
human beings (category V).

In accordance with rule 5 of the Working Group'sthods of work, Leigh Toomey did not
participate in the discussion of the present case.
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Submissions

Communication from the source

4. Abdalrahman Hussein, born in 1987, is an asyhameker of Syrian origin who
usually resides at Villawood Immigration DetentiGantre in Australia.

5. The source reports that on or about 15 Novern2od2, Mr. Hussein arrived in

Australia by boat. On or about 16 January 2013yag released into the community. The
source advises that Mr. Hussein has been diagneghdipolar disorder and emotional

distress and has psychotic episodes.

6. According to the source, on 12 January 2014 Mrssein visited a massage spa.
During the massage, he answered a phone call fietordther in the Syrian Arab Republic
who informed him that their mother had been kilieda suicide attack there. Mr. Hussein
became very agitated and stopped the massage.kdd &g his money to be refunded.
When this did not occur, he called the police.

7. When the police arrived, Mr. Hussein reportedid to explain to them why he was
so upset. He did not speak English very well at pleént, and the police did not understand
Arabic. According to the source, the police therefdid not understand that Mr. Hussein
was trying to explain that his mother had died suiide blast in the Syrian Arab Republic
and instead thought that he was indicating thavae going to kill himself using a suicide
vest. Mr. Hussein was therefore arrested by thiegol

8. The source reports that Mr. Hussein was subsgiguadmitted for mental health
reasons to St. Vincent's Hospital, 390 Victoriae8tr Darlinghurst, New South Wales
2010. He was released later that night. On or abh8ulanuary 2014, he was admitted to
Bankstown Hospital, 68 Eldridge Rd, Bankstown, N8auth Wales 2200, for mental
health reasons. On or about 15 January 2014, heelessed from Bankstown Hospital.

9. According to the source, on or about 3 Febr2é&d4, Mr. Hussein was arrested by
officials from the Department of Immigration and rBer Protection on the basis of a
detention order. He was subsequently transferrech fan office of the Department of
Immigration and Border Protection to Villawood Ingration Detention Centre.

10.  According to the source, it is Mr. Hussein’slerstanding that he was detained due
to the expiry of his visa. Prior to the expiry datehis visa, Mr. Hussein had reportedly

notified the Department of Immigration and BordeotBction that his visa was soon to

expire, but he was told by the Department to waitie Department to renew the visa. Mr.

Hussein was informed that this was the usual prareednd that he could remain in the

community. He was, however, detained, on or abdtgl3uary 2014.

11. Iltis reportedly also Mr. Hussein’s understagdihat he remains in detention due to
security concerns that the Department of Immigratiand Border Protection has
surrounding the events on 12 January 2014. Howé¥erHussein has not been charged
with any offence relating to those events.

12.  According to the source, Mr. Hussein is beiatathed on the basis of the Migration
Act 1958. The Act specifically provides, in secgoh89 (1), 196 (1) and 196 (3), that
unlawful non-citizens must be detained and kemtdatention until they are: (a) removed or
deported from Australia; or (b) granted a visa.atidition, it is specifically provided in
section 196 (3) that even a court cannot releasantéawful non-citizen from detention
(unless the person has been granted a visa).

13.  The source considers that Mr. Hussein has eprived of liberty as a result of the

exercise of his rights guaranteed by article 14thef Universal Declaration of Human

Rights, whereby “everyone has the right to seek t@ndnjoy in other countries asylum

from persecution”. The source thus submits that#tention of Mr. Hussein constitutes an
arbitrary deprivation of his liberty, falling undeategory Il of the categories applicable to
the cases submitted for consideration by the Wgrldnoup.

14. The source also submits that the internatiooams relating to the right to a fair
trial have not been observed in relation to thebgn of Mr. Hussein, specifically those
rights protected under articles 9 and 10 of thevehsial Declaration of Human Rights and
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under article 9 of the International Covenant owil@Gind Political Rights. The source notes
that the Human Rights Committee, in its general memt No. 35 (2014) on liberty and
security of person, requires that detention “muesfustified as reasonable, necessary and
proportionate in the light of the circumstances srabsessed as it extends in time”.

15. In this respect, the source reports that Mrsdéin was interviewed by the

Australian Security Intelligence Organisation ind@mber 2015, almost two years after he
was detained. The Department of Immigration anddBorProtection has reportedly
informed Mr. Hussein that it has not received aislec from the Australian Security

Intelligence Organisation regarding his securitgeasment. Given that the Australian
Security Intelligence Organisation interviewed NHussein almost two years after his
detention and still has not issued an assessmegnDxmately six months after his

interview, the source submits that this is an ueptable period of time.

16. In addition, the Inspector-General of Inteliige and Security has reportedly
reviewed the treatment of Mr. Hussein by Australigecurity agencies (the Inspector-
General of Intelligence and Security is unable iszldse which security agency) and has
found irregularities (the Inspector-General of lijence and Security is unable to disclose
what those irregularities are). The source beligliasthe irregularities relate to the period
of time that it took the Australian Security Inignce Organisation to interview Mr.
Hussein, as well as the subsequent delay in produckecurity assessment.

17.  The source submits that given the time thatehagssed and the failure to reassess
Mr. Hussein's case as it has extended in timeaitnot be said that his detention is
reasonable, necessary and proportionate. Accosdirthle detention of Mr. Hussein
constitutes an arbitrary deprivation of his libefalling under category Il of the categories
applicable to the cases submitted for considerdtiothe Working Group.

18.  Furthermore, the source submits that Mr. Huossas an asylum seeker, who is
subject to prolonged administrative custody, has been guaranteed the possibility of
administrative or judicial review or remedy.

19. In this respect, the source notes that the Kdighrt of Australia, in its decision in
Al-Kateb v. Godwin, has upheld mandatory detention of non-citizena peactice which is
not contrary to the Constitution of Australia. Témurce also notes that the Human Rights
Committee, in its decision o@. v. Australia, held that there was no effective remedy for
people subject to mandatory detention in Austraélsuch, Mr. Hussein lacks any chance
of his detention being the subject of a real adshiative or judicial review or remedy.
Therefore, his detention constitutes an arbitragprivation of liberty, falling under
category IV of the categories applicable to theesasubmitted for consideration by the
Working Group.

20. The source advises that Mr. Hussein was intdeapply for a temporary protection
visa on 1 October 2015. This visa reportedly dastscarry any rights to then apply for
permanent residency. According to the source, Mrsddin was not provided with any
legal assistance to complete the visa applicatidhad time. More than eight months later,
Mr. Hussein was provided with limited governmentded legal assistance to amend his
application or lodge a new application. A visa &milon was subsequently lodged, on 27
June 2016. Reportedly, the Department of Immignaemd Border Protection does not
provide time frames within which visa applicatioase processed. Some asylum seekers
wait for more than a year. Although Mr. Husseiralsle to challenge the decision of the
Department of Immigration and Border Protectioratial to this visa application (when it
is made), he is reportedly not able to challengedktention.

21.  The source reports that Mr. Hussein signedouaridocuments relating to social
security and so on sometime in August 2016. Acegrdo the source, this was a strong
indication to Mr. Hussein that he would be releasgile his visa application was being
processed. However, Mr. Hussein not only remairdeitention but he has also been moved
to Christmas Island, away from his support netwofltee source underscores that the hope
caused by the Department of Immigration and Bor@sstection asking him to sign
documents indicating that he would be releasedaduglly turning into despair.
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22.  According to the source, Australian citizens @on-citizens are not equal before
the courts and tribunals of Australia. The effeetresult of the decision of the High Court
in Al-Kateb v. Godwin, referred to above, is that while Australian @tigz can challenge
administrative detention, non-citizens cannot. @atention of Mr. Hussein thus constitutes
an arbitrary deprivation of his liberty, falling der category V of the categories applicable
to the cases submitted for consideration by thekiigrGroup.

Response from the Government

23.  On 15 February 2017, the Working Group transwmhitthe allegations from the
source to the Government under its regular comnatinics procedure. The Working
Group requested the Government to provide, by 1iil 2017, detailed information about
the current situation of Abdalrahman Hussein ang anmments on the source’s
allegations. The Working Group also requested tleveBiment to clarify the legal
provisions justifying his deprivation of liberty,sawell as its compatibility with the
Government’s obligations under international humights law, particularly treaties which
Australia has ratified.

24.  On 13 April 2017, the Government sought anresiten of the deadline to submit its
response. The Working Group did not grant suchnsiba, as the request did not meet the
requirement of paragraph 16 of its methods of work.

25.  The Working Group notes that it received a oesp from the Government on 9
May 2017. However, the Working Group cannot acteptreply as if it had been presented
within the time limit.

Discussion

26. In the absence of a response from the GovemienWorking Group has decided
to render the present opinion, in conformity witirgggraph 15 of its methods of work.

27.  The Working Group has in its jurisprudence dighed the ways in which it deals

with evidentiary issues. If the source has esthbtisa prima facie case for breach of
international requirements constituting arbitrasteshtion, the burden of proof should be
understood to rest upon the Government if it wishesrefute the allegations (see

A/HRC/19/57, para. 68). In the present case, theeBonent has chosen not to challenge
the prima facie credible allegations made by theca

28. The source has made a number of submissiongngrghat the detention of Mr.
Hussein is arbitrary and falls under categoriedllll |V and V of the categories applicable
to the consideration of cases by the Working Grolipe Working Group will consider
these in turn.

29. The source argues and the Government of Aissthals not contested that the
detention of Mr. Hussein is arbitrary and falls endategory Il, since he has been deprived
of liberty as a result of the exercise of his riggtaranteed by article 14 of the Universal
Declaration of Human Rights, whereby “everyone ties right to seek and to enjoy in
other countries asylum from persecution”, as wellby the Convention relating to the
Status of Refugees, of 1951, and its 1967 Protocol.

30. The Working Group notes that Mr. Hussein isaaglum seeker of Syrian origin
who has been living in Australia since 2012 and #ivece January 2013 he had been living
in the community on the basis of a visa. He wasyewer, arrested on 3 February 2014 and
remains in custody to date. The source arguesthiisatietention was due to the expiry of
his visa, but it is also of the view that it maywbldeen due to an incident with the police on
12 January 2014.

31. The Working Group notes that the arrest of Mussein on 3 February 2014 was
carried out on the basis of the detention ordereidsn relation to his immigration status.
The Working Group accepts the submissions madehbysource that Mr. Hussein had
warned the authorities about the expiry of his isawas reassured by the authorities that
no action on his part was required. The Working ugralso accepts that this raised
legitimate expectations on the part of Mr. Husdbat, as a minimum, no action on his part
was required in order to renew the visa, and indeztiad legitimate expectations that his
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visa would be renewed as the authorities had notnmanicated anything to him to the
contrary.

32. The Working Group reiterates that seeking amyls not a criminal act; on the
contrary, seeking asylum is a universal human righshrined in article 14 of the Universal
Declaration of Human Rights, and in the Conventiglating to the Status of Refugees, of
1951, and its 1967 Protocol. The Working Group sdteat these instruments constitute
international legal obligations that Australia heslertaken.

33.  The Working Group notes that detention in therse of proceedings for the control
of immigration is not arbitrary per se. Howeverclsudetention must be justified as
reasonable, necessary and proportionate in thedigthe circumstances and reassessed as
it extends in timé&.It must not be punitive in natdrand should be based on the individual
assessment of each individual. In the present ¢hsé/Norking Group concludes that Mr.
Hussein was detained due to his exercise of thbt ig seek asylum, as no other
explanation has been provided by the Governmerkustralia. Moreover, the Working
Group concludes that this detention was due to gkgiry of his visa, as no other
explanation has been presented by the Government.

34. The Working Group is concerned at the signifidapse in time since the arrest of
Mr. Hussein. More than three years have passe@ siiscinitial arrest and the Government
still has not provided an explanation as to whyvss has not been renewed. On this basis,
the Working Group concludes that the detention of Nussein is arbitrary and falls under
category Il.

35. The source has also argued that the detenfidfr.oHussein is arbitrary and falls
under category lll, as he remains in custody shisearrest on 3 February 2014 without any
possibility of challenging the legality of his canied detention. The Government of
Australia has not challenged these submissions.

36. The Working Group wishes to recall that acaggdio the United Nations Basic
Principles and Guidelines on Remedies and Procedur¢he Right of Anyone Deprived of
Their Liberty to Bring Proceedings Before a Cotlrg right to challenge the lawfulness of
detention before a court is a self-standing humight,r which is essential to preserve
legality in a democratic sociefyThis right, which in fact constitutes a peremptooym of
international law, applies to all forms of deprieat of liberty? and it applies to “all
situations of deprivation of liberty, including notly to detention for purposes of criminal
proceedings but also to situations of detentioreuradiministrative and other fields of law,
including military detention, security detention,etention under counter-terrorism
measures, involuntary confinement in medical orch&tric facilities, migration detention
...".% Moreover, it applies “irrespective of the placedsftention or the legal terminology
used in the legislation. Any form of deprivationlitierty on any ground must be subject to
effective oversight and control by the judiciary.”

37. Mr. Hussein has been in detention since 3 Repr2014 on the basis of the
detention order that was issued on the same ddiis. i$ a case of an administrative
detention of an asylum seeker and is not a caageteto criminal proceedings. Since the
date of his arrest, Mr. Hussein has not been abhallenge the continued legality of his
detention which is his legitimate right in accordamwith article 9 (4) of the Covenant. He
has had no indication from the authorities aboatgtogress of his case during this period
of time, which now exceeds three years. This idearcbreach of article 9 (4) of the
Covenant and the Working Group thus concludes thatdetention of Mr. Hussein is
arbitrary and falls under category IV and not catgdll as submitted by the source.

See the Committee’s general comment No. 35, pé&ra.
Ibid.

See A/HRC/30/37, paras. 2 and 3.

Ibid., para. 11.

Ibid., para. 47 (a).

Ibid., para. 47 (b).
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38. The source has also argued that the detenfidfr.oHussein is arbitrary and falls
under category V since, according to the sourcatralian citizens and non-citizens are not
equal before the courts and tribunals of Australihe Working Group is aware of the
decision of the High Court of Australia in the cask Al-Kateb v. Godwin, which
effectively means that while Australian citizensncehallenge administrative detention,
non-citizens cannot.

39. The Working Group notes the numerous findingshe Human Rights Committee
where the application of mandatory immigration dé&@n in Australia and the
impossibility of challenging such detention hasrbé®ind to be in breach of article 9 (1) of
the Covenant.The Working Group also notes that the effect @ tlecision of the High
Court of Australia in the case @fi-Kateb v. Godwin is such that non-citizens have no
effective remedy against their continued administeadetention. The Working Group
further specifically notes the decision of the HunfRights Committee irr.J. et al. v.
Australia. In that case, the Human Rights Committee examiinedmplications of the High
Court’s judgment in the case 8f-Kateb v. Godwin and concluded that the effect of that
judgment is such that there is no effective remtedghallenge the legality of the continued
administrative detention:

“The possibility that the State party’s highest tomay someday overrule its
precedent upholding indefinite detention does ndfice to indicate the present
availability of an effective remedy. The State pamas not shown that its courts
have the authority to make individualized rulings the justification for each

author’s detention. Moreover, the Committee notes in the High Court’s decision

of 5 October 2012 in thé@laintiff M47 case, the Court upheld the continuing
mandatory detention of the refugee, demonstratiatya successful legal challenge
need not lead to release from arbitrary detentidocordingly, the Committee

concludes that the State party has not demonstiitedexistence of effective

remedies to be exhausted and that the communidataamissible with reference to
article 5 (2) (b) of the Optional Protocdl.”

40. The Working Group concurs with the views of theman Rights Committee that
the decision inAl-Kateb v. Godwin effectively means that non-citizens are unable to
challenge the continued legality of their admiriite detention. The Working Group
therefore considers that the detention of Mr. Hussigearbitrary, falling under category V,
since there is no effective remedy for non-citizénschallenge the legality of their
detention in Australia. The Working Group also utfides that this is discriminatory and
contrary to articles 16 and 26 of the Covenant.

Disposition
41.  Inthe light of the foregoing, the Working Gporenders the following opinion:

The deprivation of liberty of Abdalrahman Hussebeing in contravention of
articles 2, 7, 8, 9 and 14 of the Universal Dedlaraof Human Rights and of
articles 9, 16 and 26 of the International Cover@nCivil and Political Rights, is
arbitrary and falls within categories II, IV and V.

42. Consequent upon the opinion rendered, the WgrkGroup requests the

Government of Australia to take the steps necedsarymedy the situation of Mr. Hussein
without delay and bring it into conformity with tlielevant international norms, including
those set out in the Universal Declaration of HurRéghts and the International Covenant
on Civil and Political Rights.

See communications No. 900/19@9y. Australia, Views adopted on 28 October 2002; No.
1014/2001Baban et al. v. Australia, Views adopted on 6 August 2003; No. 1324/2@éfiq v.
Australia, Views adopted on 31 October 2006; Nos. 1255, 12869, 1260, 1266, 1268, 1270 and
1288/2004 Shams et al. v. Australia, Views adopted on 20 July 2007; No. 1069/2@¥khtiyari v.
Australia, Views adopted on 29 October 2003; No. 1050/2002xd E and their two children v.
Australia, Views adopted on 11 July 2006; No. 2229/2(Na5r v. Australia, Views adopted on 29
March 2016; and No. 2233/201B,J. et al. v. Australia, Views adopted on 22 March 2016.

9 SeeF.J. etal.v. Australia, para. 9.3.
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43. The Working Group considers that, taking intocunt all the circumstances of the
case, the appropriate remedy would be to releasdiBsein immediately and accord him
an enforceable right to compensation and other ragipas, in accordance with
international law.

Follow-up procedure

44. In accordance with paragraph 20 of its methoflsvork, the Working Group
requests the source and the Government to providéh information on action taken in
follow-up to the recommendations made in the prespimion, including:

(&)  Whether Mr. Hussein has been released ard, dn what date;
(b)  Whether compensation or other reparations baes made to Mr. Hussein;

(c)  Whether an investigation has been conductéd the violation of Mr.
Hussein’s rights and, if so, the outcome of thegiigation;

(d)  Whether any legislative amendments or changgsactice have been made
to harmonize the laws and practices of Australithwits international obligations in line
with the present opinion;

(e)  Whether any other action has been taken tteimrgnt the present opinion.

45.  The Government is invited to inform the Worki@goup of any difficulties it may
have encountered in implementing the recommendatioade in the present opinion and
whether further technical assistance is requiredekample through a visit by the Working
Group.

46. The Working Group requests the source and thee@ment to provide the above
information within six months of the date of thartsmission of the present opinion.
However, the Working Group reserves the right tetds own action in follow-up to the
opinion if new concerns in relation to the case lam@ught to its attention. Such action
would enable the Working Group to inform the Hunffights Council of progress made in
implementing its recommendations, as well as ailyréato take action.

47. The Working Group recalls that the Human RigBtsuncil has encouraged all
States to cooperate with the Working Group andestpd them to take account of its views
and, where necessary, to take appropriate stepsiedy the situation of persons arbitrarily
deprived of their liberty, and to inform the WorgiGroup of the steps they have tak&n.

[Adopted on 25 April 2017]

10" see Human Rights Council resolution 33/30, parand37.



