A/HRC/WGAD/2017/1

Advance Edited Version Distr.: General

8 June 2017

Original: English

Human Rights Council
Working Group on Arbitrary Detention

Opinions adopted by the Working Group on Arbitrary
Detention at its seventy-eighth session, 19-28 Ap#017

Opinion No. 1/2017 concerning Rebii Metin Gérge€Turkey)

1. The Working Group on Arbitrary Detention wasaddished in resolution 1991/42 of
the Commission on Human Rights, which extended @adfied the Working Group’s
mandate in its resolution 1997/50. Pursuant to @n&ssembly resolution 60/251 and
Human Rights Council decision 1/102, the Councibuased the mandate of the
Commission. The mandate of the Working Group wastmecently extended for a three-
year period in Council resolution 33/30 of 30 Septer 2016.

2. In accordance with its methods of work (A/HRQEE, on 12 January 2017 the
Working Group transmitted to the Government of Byrka communication concerning
Rebii Metin Gorge¢. The Government has not reptiedhe communication in a timely
manner. The State is a party to the Internatiomsle@ant on Civil and Political Rights.

3. The Working Group regards deprivation of libedy arbitrary in the following
cases:

(& When it is clearly impossible to invoke anygdé basis justifying the
deprivation of liberty (as when a person is kepti&tention after the completion of his or
her sentence or despite an amnesty law applicatiiart or her) (category I);

(b)  When the deprivation of liberty results frometexercise of the rights or
freedoms guaranteed by articles 7, 13, 14, 1820%nd 21 of the Universal Declaration of
Human Rights and, insofar as States parties areecoed, by articles 12, 18, 19, 21, 22,
25, 26 and 27 of the Covenant (category II);

(c)  When the total or partial non-observance ef ititernational norms relating
to the right to a fair trial, established in theilbrsal Declaration of Human Rights and in
the relevant international instruments acceptedhleyStates concerned, is of such gravity
as to give the deprivation of liberty an arbitraharacter (category I);

(d)  When asylum seekers, immigrants or refugeessabjected to prolonged
administrative custody without the possibility oflmainistrative or judicial review or
remedy (category 1V);

(e)  When the deprivation of liberty constitutegi@ation of international law on
the grounds of discrimination based on birth, matlp ethnic or social origin, language,
religion, economic condition, political or other iojpn, gender, sexual orientation,
disability, or any other status, that aims towasd<an result in ignoring the equality of
human beings (category V).
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Submissions

Communication from the source

4, Rebii Metin Gorgeg is a Turkish citizen who visn in 1960. He usually resides in
Istanbul with his wife, Dilek Gorgeg, and their twhildren.

5. The source reports that as a businessman, Mge@dias been involved with three
companies in the travel industry: Allegro ToursBMours, and his current company
Insieme Tours. At Insieme Tours, Mr. Gorge¢ spé&mal in organizing religious

pilgrimages around the world for people of all lfigitand he travels frequently in his
professional capacity. He attended Istanbul Unityersvhere he obtained a Master in
Business Administration and another master’'s degf@eording to the source, he has
never been involved in public life or political aties.

6. The source reports that in 2011 Mr. Gérgec¢ wagdd by a friend from university,
Ali Ulvi Orhan, to join in an agricultural businesgnture — Lina Agriculture, Animal
Husbandry and Energy, Industry and Trade, Inc. —eihafter referred to as Lina
Agriculture. Believing it could be a profitable ampunity, Mr. Gérgec¢ contributed to the
purchase of land in north-west Turkey. However,t tparticular project was never
developed, and the land was sold in 2015. In the, $4r. Gorge¢ earned roughly the
equivalent of US$10,000, which was paid directhyhtm. He still maintains a 10 per cent
share in the company, but he has not been invdlveahy other transactions through Lina
Agriculture.

Arrest, detention and interrogation

7. The source reports that Mr. Gorge¢ was arrest&da.m. on 16 August 2016 at his
home in Istanbul by Turkish police. The wife of M3trgec¢ was also arrested at the same
time. When the police arrived, they knocked onrbkéhbours’ door and woke them and
asked the neighbours to witness the arrest. Mrg&pand his wife were handcuffed and
immediately taken to Kartal District Police Statiéith only the neighbours as witnesses,
the police then searched the Goérgecs’ home for Hiwers. The source alleges that the
police had no arrest warrant or search warrantthatl the Gérgegs were not informed
about the reasons for their arrest. When askedpdliee told the Gorgegs that “this is a
secret investigation” and they could not tell thanything other than a brief mention that
the case was “related to” the so-called terronighnization Fetullahgi Teror Orgiiti/Paralel
Devlet Yapilanmasi (FETO/PDY).

8. According to the source, at Kartal District ReliStation in Istanbul, Mr. Gérge¢ and
his wife were immediately separated and questidnethe police. There were no lawyers
present during the questioning. During the entigtyhe time they were detained at the
police station, the Goérgecs were reportedly natvedd contact with each other or any
family members. Their children spent nine days @leg in their car outside the police
station, just waiting for information or the chartwesee their parents. Their lawyer was
only able to see each of them separately for shutes.

9. Mr. Gorge¢ was reportedly detained in an undengd cell at the police station
without any information about why he had been aed:sHe was held in a small and
unsanitary cell that smelled of urine and faeceddittonally, the source is aware that he
was subjected to severe sleep deprivation; it lddieves that it is extremely likely that he
was subjected to other forms of torture, as wasrteg by others in the same situation.

10.  According to the source, Mr. Gorgec finallyrieed of the allegations against him
during a formal police interrogation on 21 Augu6tl@. Prior to the interrogation, he was
permitted to meet with his lawyer for the first &mbut only for one minute and their
conversation was recorded and filmed. Mr. Gorgegiatk all allegations against him,
which are detailed below. As Mr. Gorgec did not Wnahy he had been arrested, neither
he nor his lawyer could prepare for the interragatiAdditionally, his lawyer was not
permitted to speak in his defence, to correct leasehccusations or to object to any
guestions in any meaningful way.
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11. The source reports that on 24 August 2016,8drge¢c was brought before a judge
at a courtroom in the police station for a “heatimccording to the source, this was not a
hearing in the traditional sense, as he was reduioeanswer questions, but was not
permitted to present any information in his defenthis reportedly took place in the
middle of the night, and his case was one of apprately 18 unrelated cases. He was
permitted to meet with his lawyer for five minutesfore the start of questioning, but once
again, during the questioning, his lawyer’s abitiyspeak in his defence or to object to any
guestions or answers scripted by the police wagdinMr. Gorge¢ was presented with a
slew of allegations and questions, but was predenith no evidence directly against him.
According to the source, all of the evidence rafeesl by the authorities was
circumstantial, factually incorrect (e.g. they omséd the names of two different
companies), or completely fabricated.

12.  Additionally, the authorities referenced on fipld occasions a secret “MASAK”
report; Mr. Gorgeg's lawyers requested to revieis tocument, but were denied access to
the full report on the pretence of “national setirilone paragraph was eventually
provided to the lawyers). Mr. Gorge¢ was then gyighown a report of the questioning
and was forced to sign his “testimony”. The repoctuded an acknowledgment that “I was
given enough time and the proper environment totwéé my attorney and according to
the accusations given to me, | gave my testimonth vy free will”. Mr. Gorgeg
reportedly had to sign even though he was not gamough time to read the document,
which was impossible in any case as his glassebéaa confiscated.

13.  After briefly considering his case, the judffa@st immediately ordered Mr. Gérgecg
to remain in detention. Without explanation, selvether men were released, even though
they were facing similar allegations. Accordingte source, it seemed that in some cases,
there was more concrete evidence presented aghiost released than was presented
against Mr. Gorgeg.

14.  The source reports that Mr. Gorge¢ was thersteared to the high-security Silivri
Prison later that day. Mr. Gorgeg’s lawyer had sittech a request for release to the Chief
Prosecutor on 29 September 2016, explaining that®&irge¢ was not at all associated
with FETO/PDY and was therefore innocent of allmeted wrongdoing. That request was
denied.

15.  According to the source, Mr. Gdrge¢’s wife vedso detained for eight days in an

underground cell at the police station, with 17 veomthe deplorable conditions of the cell
where she was held were nearly identical to thdséhe cell in which her husband was

kept. Because of the conditions in detention aedlabk of access to proper medical care,
she developed a 103°F (39.4°C) fever, diarrhoea amgastrointestinal infection over a

period of eight days. She was taken by ambulan@tmfirmary for a medical check but

was promptly brought back to the police station.

16. Mr. Gorgeg's wife first learned of the accusasi against her and her husband
during her formal police interrogation on 19 AugR6éil6. Before the interrogation, she was
permitted to meet with her lawyer for the first &mbut only for one minute and their

conversation was recorded and filmed. Her lawyes pr@asent during the interrogation, but
neither her lawyer nor Mrs. Gérgec were able toakp@ her defence, correct baseless
accusations, or object to any questions in any ingar way.

17.  Four days later, on 23 August 2016 at 1.30,ahe was brought before a judge in
the courtroom located at the police station, far*hearing”, along with the unrelated cases
of approximately 12 other women. According to theurse, her “hearing” was not a
hearing in the traditional sense either, as she gwasn no meaningful opportunity to
confront the accusations. She too was permitteha@et with her lawyer for five minutes
before the start of questioning, but once againnduhe questioning, her lawyer could not
speak or object to any questions or answers sdripjethe police. The authorities then
wrote a short statement for her, which she couldchallenge, and considered it to be her
“testimony”. She was quickly shown her “testimorarid was told to sign it, even though
she could not read what was written, as her glasadsalso been confiscated. Unlike her
husband, Mr. Goérgec’'s wife was ordered by the judgebe released that morning.
However, her passport was seized and she cannet trat of Turkey.
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“Suspected” violations of Turkish law

18. The source reports that Mr. Gérge¢ was toldyoom 24 August 2016 that he had
been arrested on suspicion of membership of theG#EDY armed terrorist organization.
That was the first time that he had been officigiiyen any information by the authorities
about his arrest and detention. Throughout his iimdetention he was not charged with
any crime, but was referred to as a “suspect” fones under (a) article 314 of the Turkish
Penal Code (Turk Ceza Kanunu), for membership iaramed organization; (b) article 282
of the Turkish Penal Code, for laundering assetmiiaed from an offence; and (c) article
158 of the Turkish Penal Code, for theft by deaapti

19.  Additionally, Mr. Goérge¢c was told that he wassgected of crimes under the
following laws, though no specific provisions oohdtions were provided: the Law on the
Prevention of the Financing of Terrorism (Law Nd16), the Law on Cheque Violations
(Law No. 5941), the Law on the Collection of Aidaflx No. 2860) and the Law on Tax
Procedure (Law No. 213).

20. According to the source, the Government hademndawmplicitly or explicitly
explained their accusations against Mr. Gorgec. él@n, the questions and accusations
made by the authorities during questioning allowsedhe vague suggestions to be made.
The source summarizes them as follows: Mr. Gorge; lsis business partners in Lina
Agriculture, including Mr. Orhan, provided finantigupport to Fethullah Gilen, the
Giilenist movement, and/or to FETO/PDY. They did tihirough Lina Agriculture, which

is a subsidiary of AKFA Holding, a large corporatiknown to be “close” to FETO/PDY.
The funding was channelled through AKFA Holding, BX Holding subsidiaries, and
Asya Participation Bank, which conducted finandransactions for Mr. Gérgeg, for his
business partners and for Lina Agriculture.

21.  When presented with these claims, Mr. Gorgetained that his involvement with
Lina Agriculture had been limited to one purchase ane sale of agricultural land. To date
he has only been involved in the above-mentioraustictions, which relate to one piece of
land that was bought in 2011 and sold in 2015. Gfirge¢ acknowledged being friends
with Mr. Orhan since their time in university aretognized his business relationship with
the other Lina Agriculture shareholders. However,. [36rge¢c vehemently denied any
personal relationship or connection with Mr. Giilkis movement, or FETO/PDY. Mr.
Gorgeg also denied having any knowledge that héénless associates or business ventures
had any connection to Mr. Giilen, his movement, BF®/PDY.

22.  According to the source, there are two pos@kjganations for Mr. Goérgec'’s arrest.
One is that he is the victim of accidental “guilf Bssociation”, which is the result of
misinformation and confusion about his business@ardonal activities. If that is the case,
after receiving a clear explanation for these misustandings, the Turkish authorities
should acknowledge the error and immediately relebhsn. A brief in support of
Mr. Goérgec’s release was filed by his lawyer onS&Pptember 2016 that clearly explains
the confusion, but that request was denied.

23.  Alternatively, the source alleges that Mr. Gfirdnas been specifically framed and
targeted as a means to seize his personal assktieatguilt by association” is being used
as the justification. This is supported by the félcht Mr. Goérgec’'s wife has been

approached by two different individuals to pay &érof 100,000 Turkish liras (roughly

US$34,000) to get her husband out of jail. Whenishially expressed hesitation to one of
those individuals, she was allegedly told to “huty before they start writing wrong

testimonies and fill in false testimony reports'ititdately, Mr. Goérgec¢’s family refused to

pay any bribes to anyone.

24.  Additionally, the source reports that all of. MEGrgec¢’s assets have now been seized
in connection with the arrest, even though he tsewnen been charged, let alone tried or
convicted of any crimes. This is alleged to furteepport the proposition that Mr. Gorgeg
had been deliberately targeted. Furthermore, &ftename was included in news articles
connecting him with FETO/PDY suspects, the famidtreportedly been targeted and
harassed by neighbours, by business associatessandy their private bank.
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Situation in Silivri Prison

25. After a nine-day detention at Kartal Districoliee Station, Mr. Gorge¢ was
reportedly transferred to Silivri Penitentiariesn@aus (Silivri Prison) on 24 August 2016,
where he continued to be held at the time of thersssion by the source.

26.  The source reports that due to the massivexirdf prisoners after the attempted
coup in July 2016, Silivri Prison is overcrowdedthwinmates having to sleep in shifts and
taking turns to breathe fresh air at the windowker& are only small skylights in a
common space where prisoners are sometimes alldviedz6rge¢ had only been allowed
outside in the exercise yard twice. Prisoners aigest to strip searches whenever they
enter or exit a cell, and a prison-wide ban on eddireatment has been put into place.
Even more concerning are reports of the use of ‘folthods of torture” by Turkish
authorities at Silivri Prison. Because of these rpoonditions, one of Mr. Gorgeg’s
cellmates reportedly committed suicide by hangiimgsel!f with a towel.

27.  As a result of the prison-wide ban on medicsdtinent, Mr. Gérge¢ had reportedly

been denied access to nearly all his medicatiodd@medical treatment of any kind. This

was especially concerning as Mr. Gorge¢ suffersfio range of health conditions that

make prolonged detention in the current conditiontenable. He has been diagnosed with
an aortic aneurysm, early-onset Alzheimer's dise@sely-onset diabetes and chronic
Lyme disease. All of these conditions are chronid serious. Medications that Mr. Gérgeg

must take regularly in order to support his headttude beta blockers (to protect him from

cardiac problems), Lyme disease medication, ani@sipanti-depression medication and a
host of vitamin supplements. Additionally, his darst had emphasized the need for
Mr. Gérgec to maintain a special diet, to exerciged to have regular check-ups and
follow-up tests.

28.  Furthermore, there were reportedly limits oe thsits to Mr. Gorge¢. He was
completely banned from talking to or seeing hisifaror the first nine days of detention at
the police station. Following his transfer to pristhe was allowed one 45-minute no-
contact visit and one 15-minute telephone call\week with family members. All visits

and calls were video- and voice-recorded, and racett by prison officials.

29. According to the source, meetings with his lesgywere similarly restricted,
monitored and recorded. As such, it was nearly ssjtade for them to discuss mistreatment
in the prison or any details about Mr. Gorgec¢’'salegase. Lawyers were subject to full
body searches when they visited, and they couldring any legal documents with them.
Furthermore, they could not leave any reading ris$eor notes with Mr. Gérgeg.

Violations of categories | and IlI

30. The source asserts that the detention of Mrrg&p constitutes an arbitrary
deprivation of his liberty under categories | ahidak set forth by the Working Group on
Arbitrary Detention.

No legal basis justifying the detention of Mr.rgec

31. The source submits that there is no legal hasigying Mr. Gorge¢’s detention. In
the present case, the laws related to terroristfMinaGorgeg is suspected to have violated
are so vague and overbroad as to raise concerng ahg individual prosecuted under
them. Additionally, the source asserts that themt&n of Mr. Goérgeg is arbitrary under
category | because there is no evidence that aariember of any terrorist organization or
that he funded terrorist groups or activities. Rerimore, there is no evidence that he
violated Turkish laws relating to: laundering ofets acquired from an offence; theft by
deception; cheque violations; collection of aidfax procedure.

32.  The source underlines that international ozgtiins and experts have criticized the
antiterrorism laws of Turkey for being overbroadcking in specificity and being easily
manipulated for political purposes. Since the catipmpt of July 2016, concerns about the
misuse of antiterrorism laws as a means to qudstlisslent, real or not, have reportedly
only intensified. With reference to the widespreaddemnation from international experts
and organizations, the source notes that antiismolaws of Turkey, which include article
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314 of the Turkish Penal Code, and the Law on thevdhtion of the Financing of

Terrorism, are vague, overbroad and consistentbjieghin ways contrary to international

law. Therefore, any detention based on article &lthe Turkish Penal Code or on the Law
on the Prevention of the Financing of Terrorismuticcategorically raise concerns that
Mr. Gorgec’s detention is arbitrary.

33.  According to the source, the Government of &urkas failed to explain with any
specificity on what basis Mr. Gérge¢ was arrested @etained. There was no warrant for
his arrest on 16 August 2016, and the police oalg him that he was part of “a secret
investigation” related to FETO/PDY. For five daj;. Gérgec was detained at the police
station without any information about why he haérmarrested. The first time that he was
told he was a “suspect” for crimes under the Turkenal Code and four other laws was
during the police interrogation on 21 August 20IBe source asserts that Mr. Gorgec has
still not been charged with the commission of arne.

34. Yet, even if the allegations against Mr. Gorgegre accompanied by “concrete
charges”, there is still no evidence to support @fggation that he violated Turkish law. In
fact, the Turkish authorities have reportedly naivided any evidence that directly links
Mr. Gorgeg to any illegal activities, and there are statements of complaint or witness
statements against him. All of the evidence refezdn by the authorities during
Mr. Goérgec’s interrogations has been circumstanti@brrect (such as confusing the names
of companies) or completely fabricated.

Violations of the right to a fair trial

35. The source submits that the continued deterdfoMr. Gérgeg is also arbitrary
under category lll, due to the fact that the Goweent of Turkey committed grave
violations of numerous procedural requirements udéh international and domestic law
in his case. The source lists the following acti@mgl/or failures by the Government:
(a) arresting Mr. Goérgec¢ without a warrant; (b)lifg to provide him with a timely
explanation of the reason for his arrest and hgldim without charge; (c) failing to
provide an independent and impatrtial tribunal; i(dgrference with his right to prepare a
defence and to call and examine witnesses; anaviaholding key evidence from the
defence. Furthermore, the Government (a) interfevigd his right to the presumption of
innocence; (b) substantially interfered with highti to access to counsel; (c) failed to
provide equality before the law; and (d) has camirsly denied medically appropriate
detention conditions for Mr. Gorgeg, constitutingel, inhuman and degrading treatment.

Response from the Government

36. On 12 January 2017, the Working Group transuhithe allegations from the source
to the Government under its regular communicatiprscedure. The Working Group
requested the Government to provide, by 13 Marchr2@etailed information about the
current situation of Mr. Gorge¢ and any comments tba source’'s allegations. On
22 March 2017, the Government of Turkey requesteexdension of the time limit for its

reply. Noting that such request came nine days Higeexpiry of the original deadline and
contained no compelling reasons that would justifanting such an extension, the
Working Group declined the request.

37.  The Working Group regrets that it did not reeea response from the Government,
and nor did the Government request an extensidgheofime limit for its reply in a timely
fashion, as provided for in the Working Group’s haets of work.

38. The Working Group notes that it received a oasp from the Government on
2 May 2017. However, the Working Group cannot atdép reply as if it had been
presented within the time limit.

Further information from the source

39.  On 24 March 2017, the Working Group receivethir information from the source
that Mr. Gorgec had in fact been released on 26ehter 2016 and together with his wife
had fled to the United States of America, wheravas seeking asylum on the basis of the
circumstances described in the paragraphs above.
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40. The Working Group notes that, in accordancé wéragraph 17 (a) of its methods
of work, it “reserves the right to render an opimion a case-by-case basis, whether or not
the deprivation of liberty was arbitrary, notwithstling the release of the person
concerned”. In the present case, the Working Giswub the view that the allegations made
by the source are extremely serious and it wiliéfe@e proceed to deliver the opinion.

Discussion

41. In the absence of a timely response from thee@unent, the Working Group has
decided to render the present opinion, in conformiith paragraph 15 of its methods of
work.

42.  The Working Group has in its jurisprudence ldithed the ways in which it deals

with evidentiary issues. If the source has esthbtisa prima facie case for breach of
international requirements constituting arbitrasteshtion, the burden of proof should be
understood to rest upon the Government if it wishesrefute the allegations (see

A/HRC/19/57, para. 68). In the present case, theeBonent has chosen not to challenge
the prima facie credible allegations made by theca

Arrest and subsequent detention of Mr. Gérgec

43. The source has alleged that the arrest anceguest detention of Mr. Gorgeg is
arbitrary and falls within category | of the catege applicable for the consideration of
cases submitted to the Working Group.

44.  The Working Group notes that Mr. Gorge¢ waesied on 16 August 2016 without
any arrest warrant and he first learned of the saions against him only on 21 August
2016 when authorities told him of their suspicioseme five days after the arrest.
However, he was not formally charged and in fachamed in detention without any

formal charges brought against him. The sourceshiésnitted that the authorities made
suggestions that Mr. Gorge¢ was suspected of hadngmitted crimes under some seven
different laws, but there have been no formal casutyyought.

45.  The Working Group recalls that article 9 (2)tlké Covenant requires that anyone
who is arrested is not only promptly informed o€ treasons for the arrest but is also
promptly informed of any charges against them. Tigat to be promptly informed of
charges concerns notice of criminal charges, atbdeasluman Rights Committee has noted
in its general comment no. 35 (2014) on liberty aadurity of person, that right “applies in
connection with ordinary criminal prosecutions aaldo in connection with military
prosecutions or other special regimes directedimial punishment™ In the present case,
Mr. Gorgec¢ was in detention from 16 August 20168 November 2016, when he was
suddenly released. He is still to learn formallyaof charges against him which legitimized
his detention for a period of over three monthsweleer, the authorities have not formally
invoked any legal basis justifying his detentiomnSequently, the detention of Mr. Gérgeg
was arbitrary and falls within category |I.

46. The source has also alleged that the arrestigkquent detention of Mr. Gérgec is
arbitrary and falls within category Il of the cgteies applicable for the consideration of
cases submitted to the Working Group, as his aaedtsubsequent detention were carried
out in breach of fair trial rights as enshrinedniternational law.

47. The source has alleged, and the Governmenfalied to challenge, the following:
Mr. Gorge¢ was arrested without an arrest warranthe time of his arrest he was not
presented with any reasons for his arrest, anch li@ct only found out allegations against
him during the interrogation some five days latelipwing the arrest, he was not permitted
to contact his family or lawyer; and when acces$it lawyer was granted, it was for
extremely short periods of time and was not regpkof lawyer-client confidentiality as
meetings were monitored and recorded. Moreover, Gitge¢ was initially held in an
underground police cell in deplorable conditionsl dre was severely deprived of sleep.
When he was brought before a judge some eight afigs the arrest, neither Mr. Gérgecg

! See para. 29.
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nor his lawyer were allowed any meaningful représton; references were made to a
secret report, of which they were shown one papgriir. Gorge¢ was reportedly forced
to sign some testimony, although he could not eeed it. He was subsequently detained
in the high-security prison in deplorable condiionith very limited family contacts and
was denied medication and treatment for a numbgef serious health conditions that he
suffers from. The access to the lawyer, which whksvad, was restricted, monitored and
recorded.

48. These facts, presented by the source and radebed by the Government of
Turkey, reveal the prima facie violations of thghtis of Mr. Gérge¢ under article 9 (2) of
the Covenant (failure to inform of charges at fhgetof the arrest); articles 9 (3) and 9 (4)
of the Covenant (failure to bring promptly beforgudge); article 10 (1) of the Covenant
(the right to be treated with humanity and respikoing detention); and article 10 (2) (a)
(the right of unconvicted persons to be treatecadoordance with their status as not
convicted).

49.  Moreover, the denial of meaningful assistanca bawyer constituted a violation of

article 14 (3) (b) of the Covenant, as well as figiple 17.1 of the Body of Principles for

the Protection of All Persons under Any Form of é@mwion or Imprisonment and

principle 9 of the United Nations Basic Principlaad Guidelines on Remedies and
Procedures on the Right of Anyone Deprived of Théjerty to Bring Proceedings before
a Court. The failure to allow Mr. Goérgec¢ to notifys family of his whereabouts was a
violation of principle 19 of the Body of Principlésr the Protection of All Persons under
Any Form of Detention or Imprisonment.

50. The Working Group also wishes to recall thaiading to the United Nations Basic
Principles and Guidelines on Remedies and Procedur¢he Right of Anyone Deprived of
Their Liberty to Bring Proceedings before a Cothg right to challenge the lawfulness of
detention before a court is a self-standing humight,r which is essential to preserve
legality in a democratic sociefyThis right includes equality of armsyhich requires that
all parties to the proceedings in question be ebtire right to equal access to present their
full case and the right to have access to all ratezlated to the detention or presented to
the court by State authorities. Providing accessrne paragraph of the report which
apparently lies at the heart of Mr. Gorge¢’s ar@stl subsequent detention cannot be
deemed to be respecting the principle of equafigrms.

51. Moreover, although its mandate does not cowerditions of detention or the
treatment of prisoners, the Working Group must mrsto what extent detention
conditions can negatively affect the ability of alaees to prepare their defence, as well as
their chances of a fair tridl.The detention of Mr. Gorgeg took place in deplteab
conditions, which is especially alarming in view ki status as an unconvicted person.
Mr. Gérgec¢ was also denied medication and treatfieerihe very serious health conditions
that he suffers from. These are violations of thétédl Nations Standard Minimum Rules
for the Treatment of Prisoners (the Nelson MandRilées), in particular rules 24, 25, 27
and 30.

52.  The Working Group is particularly concernedstltbe allegations of torture and ill-
treatment made by the source, which have not b&alleaged by the Government of
Turkey. Sleep deprivation is torture which conséitua breach of a peremptory norm of
international law as well as of the Convention agiilorture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, of principle féthe Body of Principles for the
Protection of All Persons under Any Form of Detentor Imprisonment and of rule 1 of
the Nelson Mandela Rules. The Working Group wiferehe present case to the Special
Rapporteur on torture and other cruel, inhumanegrading treatment or punishment, for
further consideration.

2 See A/HRC/30/37, paras. 2 and 3.
3 Ibid., see principle 12.
4 See E/CN.4/2004/3/Add.3, para. 33.
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53.  The Working Group is mindful of the state ofergency in force in Turkey. While
the National Security Council of Turkey had alreatisignated FETO/PDY as a terrorist
organisation in 2015, the fact that this organarais ready to use violence had not become
apparent to Turkish society at large until the catiempt in July 2016. As noted by the
Council of Europe Commissioner for Human Rights:

Despite deep suspicions about its motivations aodius operandi from various

segments of the Turkish society, the Fethullah Giifeovement appears to have
developed over decades and enjoyed, until faitemdy, considerable freedom to
establish a pervasive and respectable presencé seciors of Turkish society,

including religious institutions, education, cibciety and trade unions, media,
finance and business. It is also beyond doubt ety organizations affiliated to

this movement, which were closed after 15 July,engpen and legally operating
until that date. There seems to be general agrdethanit would be rare for a

Turkish citizen never to have had any contact alidgs with this movement in one
way or another.

54.  In the light of this, the Council of Europe Qmissioner for Human Rights pointed
out that there was therefore a need “when cringimadi membership and support of this
organization, to distinguish between persons whgagad in illegal activities and those
who were sympathizers or supporters of, or memludrdegally established entities
affiliated with the movement, without being awaféte readiness to engage in violenée”.

55. The Working Group wishes to reiterate the pasitof the Council of Europe
Commissioner for Human Rights on the “urgency afréng to ordinary procedures and
safeguards, by ending the state of emergency asasopossible. Until then, the authorities
should start rolling back the deviations from spechcedures and safeguards as quickly as
possible, through a nuanced, sector-by-sector ase-by-case approach”.

56. The Working Group consequently finds that tba-nbservance of the international
norms relating to the right to a fair trial, estabéd in the Universal Declaration of Human
Rights and in the relevant international instrureeattcepted by Turkey, is of such gravity
as to give the deprivation of liberty of Mr. Gorgag arbitrary character (category III).

Arrest and subsequent detention of Mrs. Gorgeg

57. The source has also furnished information @iggrthe arrest and treatment of the
wife of Mr. Gorgeg¢, who was arrested together wittr husband on 16 August 2016
without an arrest warrant or any other explanatibthe reasons for her arrest. Some four
days later she was brought before a judge in thedimiof the night in the courtroom
located in the same police station. She was pethitb meet with her lawyer for five
minutes before the start of questioning. She wasertedly also forced to sign a short
statement as her testimony; she was not allowethatienge the statement and was in fact
unable even to read it as her glasses had beeiscatefl. The judge ordered her release in
the morning but her passport was seized.

58.  The Working Group cannot help but notice timilgirities between the treatment of

Mr. Gorgec and that of his wife. However, the WarkiGroup was not asked to elaborate
on the situation of Mrs. Goérgec, nor was the Gowemnt of Turkey invited to respond to

any allegations made by the source in connectidim Mis. Gorgec.

59. The Working Group nevertheless notes with condbe apparently widespread
practice in Turkey of “guilt by association” andhees the concerns raised by the Council
of Europe Commissioner for Human Rights in thatpees, whereby such practices as
arresting family members of suspects and seizieg frassports appear to have become a
common occurrence. The Working Group wishes to esgits strongest support for the
statement by the Council of Europe CommissionerHaman Rights that “any measure

“Memorandum on the human rights implicationshaf measures taken under the state of emergency
in Turkey”, CommDH(2016)35, 7 October 2016, p. 4.

® Ibid.

" Ibid., p. 10.
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treating family members of a suspect also as peleruspects should not exist in a
democratic society, even during a state of emenrgéehc

60. The Working Group is aware that a large nundfendividuals have been arrested
following the coup attempt in July 2016. With refece to the joint urgent appeal
(TUR 7/2016J of 19 August 2016 by the Working Group and a numdfeother special
procedure mandate holders as well as the pressseeissued subsequently on that same
date, the Working Group urges the Government ok&yito adhere to its human rights
obligations, including the fundamental elementsddoé process, even under the declared
emergency situation. In that respect, the Workimgup wishes to reiterate its request for a
country visit.

Disposition

61. Although Mr. Gorge¢ has been released, the WNgrisroup, in accordance with

paragraph 17 (a) of its methods of work, reserbesright to render an opinion as to
whether or not the deprivation of liberty was adny, notwithstanding the release. In the
light of the foregoing, the Working Group rendédrs following opinion:

The deprivation of liberty of Rebii Metin Gorgeggibg in contravention of articles
9, 10 and 11 of the Universal Declaration of HurRaghts and of articles 9, 10 and
14 of the International Covenant on Civil and Racéit Rights, is arbitrary and falls
within categories | and llI.

62. Consequent upon the opinion rendered, the WgrkGroup requests the

Government of Turkey to take the steps necessargrtedy the situation of Mr. Gorgecg

without delay and bring it into conformity with tlielevant international norms, including
those set out in the Universal Declaration of HurRéghts and the International Covenant
on Civil and Political Rights.

63. The Working Group considers that, taking intocunt all the circumstances of the
case, the appropriate remedy would be to accord Gdirge¢c an enforceable right to
compensation and other reparations, in accordaitbdnternational law.

64. In accordance with paragraph 33 (a) of its wdshof work, the Working Group
refers the case to the Special Rapporteur on todnd other cruel, inhuman or degrading
treatment or punishment, for appropriate action.

Follow-up procedure

65. In accordance with paragraph 20 of its methofisvork, the Working Group
requests the source and the Government to providéh information on action taken in
follow-up to the recommendations made in the priespimion, including:

(&)  Whether compensation or other reparations haea made to Mr. Gérgec;

(b)  Whether an investigation has been conducte ithe violation of
Mr. Goérgec’s rights and, if so, the outcome of itheestigation;

(c)  Whether any legislative amendments or changgsactice have been made
to harmonize the laws and practices of Turkey vghinternational obligations in line with
the present opinion;

(d)  Whether any other action has been taken téeimgnt the present opinion.

66. The Government is invited to inform the WorkiBgoup of any difficulties it may
have encountered in implementing the recommendatioade in the present opinion and
whether further technical assistance is required, example, through a visit by the
Working Group.

Ibid., p. 8.
See https://spcommreports.ohchr.org/TMResultsBasetDoadPublic
CommunicationFile?gld=3314.
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67. The Working Group requests the source and theeBment to provide the above
information within six months of the date of thartsmission of the present opinion.
However, the Working Group reserves the right tetds own action in follow-up to the
opinion if new concerns in relation to the case lam@ught to its attention. Such action
would enable the Working Group to inform the Hunffights Council of progress made in
implementing its recommendations, as well as ailyréato take action.

68. The Working Group recalls that the Human Rig@tuncil has encouraged all
States to cooperate with the Working Group andestpd them to take account of its views
and, where necessary, to take appropriate stesiedy the situation of persons arbitrarily
deprived of their liberty, and to inform the WorgiGroup of the steps they have takén.

[Adopted on 19 April 2017

10 see Human Rights Counci#solution 33/30, paras. 3 and 7.
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