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The Permanent Mission of the State of Kuwait to the United Nations Office
and other International Organizations in Geneva presents its compliments to the
Secretariat of the Working Group on Arbitrary Detention and joins herewith the
replies of the Ministry of Justice and the Ministry of the Interior regarding the
questionnaire related to “the right of anyone deprived of his or her liberty by
arrest or detention to bring proceedings before court in order that the court may
decide without delay on the lawfulness of his or her detention” as requested in
resolution 20/16, paragraph 11(a).

The Permanent Mission of the State of Kuwait avails itself of this opportunity
to renew to the Secretariat to the Secretariat of the Working Group on Arbitrary

Detention the assurances of its highest consideration.

Geneva, 28" November 2013
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UNOFFICIAL TRANSLATION

QUESTIONNAIRE RELATED TO THE RIGHT ON ANYONE DEPRIVED OF HIS OR
HER LIBERTY BY ARREST OR DETENTION TO BRING PROCEEDINGS BEFORE
COURT, IN ORDER TO THAT THE COURT MAY DECIDE WITHOUT DELAY ON THE
LAWFULNESS OF HIS OR HER DETENTION AND ORDER HIS OR HER RELEASE
IF THE DETENTION [S NOT LAWFUL.

(1)
a) If your state is a party to the International Covenant on Civil and Political Rights,
how is Article 9 (4) of the Covenant incorporated into you domestic legislation?
Please provide reference to the specific provisions, including their wording and

date of adoption.

b) If your state is not a party to the International Covenant on Civil and Political
Rights, is the right of anyone deprived of his or her liberty by arrest or detention
to bring proceedings before court, in order that the court may decide without
delay on the lawfulness of his or her detention incorporated into your country's

domestic legislation?

M Yes
1 No

Article (9/4) of the International Covenant on Civil and Palitical Rights to which Kuwait is
committed since 3/11/1996, provides:

" Anyone who is deprived of his liberty by arrest or detention shall be entitled to
take proceedings before a court, in order that that court may decide without delay
on the lawfulness of his detention and order his release if the detention is not

lawful "

The Constitution and Criminal Law of Kuwait include what are consistent with the
provisions of aforementioned article of the International Covenant.

As Article (31/1) of the Constitution of the State of Kuwait provides:

"No person may be arrested, incarcerated, searched nor his residence may be
restricted or his freedom in residence or transport may be restrained except in

accordance with provisions of law ".



And Article (148/1) of the Penal Code 16 of 1960 also provides:

" Any person who arrests, imprisons or detains another in other than cases
determined by law or without compliance with the determined procedures
thereby, shall be penalized by incarceration for a period not exceeding three
years , and a fine not exceeding two hundred twenty-five dinars, or either of both

penalties "

It is set that pursuant to those texts, the detained or imprisoned person may resort to
the competent investigative judicial authorities and the prosecutor to report the
occurrence of this crime in order for him to be released and bring a criminal action
against the person responsible for his illegal detention or imprisonment.

It is also set that the detained or imprisoned person may bring a civil action against the
responsible for his illegal detention or imprisonment for the damages he sustained as
result of that in accordance with the provisions of the Civil Law of Kuwait.

(2) Does this mechanism apply to all forms of deprivation of liberty, such as
administrative detention, including detention for security reasons, involuntary
hospitalization, immigration detention, or any other reason?

[ Yes
M No

(3) Is the right of anyone deprived of his or her liberty by arrest or detention to bring
proceedings before court available for individuals subjected to preventive detention
measures?

M Yes

O No

Articles (60/2, 69, 70) of Law 17 of 1960 for the issuance of the Penal Proceedings and
Trials Code as amended by Law 3 of 2012 provide for terms of imprisonment,
preventive detention and right of the person under preventive detention to complain of
the decision of his detention and be brought to the court to renew his detention, a matter
that saves the accused from bringing an action before the court to decide the lawfulness

of his imprisonment or preventive detention.

The aforementioned three articles provide:



Article (60 paragraph 2):

"The detained shall not by any means be kept for a period more than forty-gight
hours without a written order by the investigator for a provisional custody.”

Article {69):

"If it is deemed necessary for the interest of the investigation to detain the
defendant on provisional custody to keep him from escaping or from influencing
the course of investigation, he may be detained on provisional custody for a
period not exceeding ten days from the date of arrest.

The detainee may complain of the decision of his detention before the head of
the court that has jurisdiction over his detention and the head shall decide on the
complaint within a time not exceeding forty-eight hours from the date of
submission thereof. In case of rejection of the complaint the decision thereof
shall be grounded.

The accused shall be brought before the head of the court - before the expiry of
his detention — to consider the renewal of his detention. The head of the court
shall order the renewal of his detention for a term not exceeding the term of
preventive detention - under any circumstances — forty days from the date of his
arrest and the order for the detention of the accused shall not be issued before
hearing his statements".

Article (70):

"If the investigation requires the continuation of the defendant's detention more
than the period stated in the preceding Article, his detention shall not be
extended without the order of the competent court reviewing the case at the
request of the investigator foliowing a hearing of the defendant's statement and

perusing the investigation report.

The court ruling for renewal is for thirty days for each time and shall not exceed
the maximum of three months".

(4) Does this mechanism provide for any particular remedies? In particular, does the
mechanism provide for release and compensation for unlawful detention?

M ves
[ No



The mechanism of releasing a person illegally detained or his compensation shall be in
accordance with the general rules stipulated by the Code of Criminal Procedures and
Code of Civil and Commercial Procedures without the need for a special law to decide

that.

(5) Are there persons other than the detainee who can initiate the procedure on behalf
the detainee under your country's domestic laws?

M ves
[ No

Article (14) of the Code of Criminal Procedures provides:

"Any person witnessing a crime, or having knowledge thereof, should
immediately notify it to the nearest Police or investigation station.

Whoever refrains from reporting in favor of the accused shall be penalized by
the penalty prescribed for withholding a testimony™.

Therefore, the illegally detained or imprisoned may be directly represented by another
person to initiate the reporting of the illegal detention or imprisonment, either by one of
his family members or by a lawyer to be retained by him or by his family or anyone other
than those. The investigating authorities shall upon receiving the report from any person
promptly make sure of the occurrence of the crime of illegal detention or imprisonment
and order the immediate release of the illegally detained or imprisoned person.

(6) What are the requirements and procedures for a detainee to invoke the right to
bring proceedings before court, in order that the court may decide without delay on the
lawfulness of the detention? Please cite relevant domestic legislation.

The Kuwaiti legislation does not provide for special requirements and procedures to
invoke this right, but it is done according to the legally set general rules.

(7) Does the legislation provide for a time limit for submitting of such application to the
court? If so, please indicate what is the maximum time and the number of:

] Days (how many?)



[] Months (how many?)
[ Years (how many?)
The Kuwaiti legislation does not provide for a time limit for submitting of such application

to the court to decide on it, except those stipulated in the aforementioned articles
relating to the preventive detention.

(8) Are there any major decisions of your country's Constitutional or Supreme Courts
concerning the right of anyone derived of his or her liberty be arrest or detention to bring
proceedings before court?

D Yes
M No
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