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CONCEPT NOTE

Expert Meeting on “moratorium on the death penalty with a view to its future abolition in Malawi”

LILONGWE, 12 NOVEMBER 2015

I.
Background 

Malawi is a State Party to the International Covenant on Civil and Political Rights (ICCPR) since1993; and in 1996 it ratified the First Optional Protocol to the ICCPR allowing for the right of individual petition to the UN Human Rights Committee.
 In its Concluding observations on the initial periodic report of Malawi, the United Nations Human Rights Committee, that monitors the implementation of ICCPR, welcomed the de facto moratorium on executions in Malawi.
 The Committee recommended that Malawi: (a) Consider abolishing the death penalty and acceding to the Second Optional Protocol of the Covenant, aiming at the abolition of the death penalty, on the occasion of the twenty-fifth anniversary of the Protocol; (b) Review the Penal Code and ensure that the death penalty, if imposed at all, is applicable only to the most serious crimes as defined by article 6, paragraph 2, of the Covenant, a category to which aggravated robbery, for example, does not belong; (c) Provide adequate funds for a prompt process for resentencing prisoners who have received a mandatory death penalty and ensure the right to seek pardon or commutation of the death sentence.

Malawi is yet to ratify the Second Optional Protocol to the ICCPR aiming at the abolition of the death penalty. The Malawi Human Rights Commission submitted communication to the Government of Malawi through the Ministry of Justice and Constitutional Affairs, urging government to ratify the second optional protocol to the ICCPR. 

During the Universal Periodic Review of the Human Rights Council on Malawi in May 2015, the Government of Malawi accepted a recommendation "to continue its efforts to review the cases of persons sentenced to death in the country and to commute all death sentences into alternative penalties, as well as to put in place a moratorium on the death penalty with a view to its future abolition.”

2.
Recent development on the use of the death penalty in Malawi

Currently, the issue of the death penalty under Malawian law is governed by section 16 of the Constitution of the Republic of Malawi (the Constitution). The Constitution proscribes the arbitrary deprivation of life, making an exception for circumstances where execution of the death sentence is imposed by a competent court on a person in respect of a criminal offence under the laws of Malawi of which he or she has been convicted.  Thus the death penalty as a means of punishment is provided for in respect of various offences stipulated in the Penal Code, (Chapter 7:08 of the Laws of Malawi).
 

As of 30 June 2015, Malawi has only 29 death row inmates. The year 2007 saw a significant development in relation to the death penalty, when the Constitution Court outlawed its mandatory imposition. In the Kafantayeni case in 2007, the High Court ruled that the mandatory imposition of the death penalty is “unconstitutional”. In a unanimous judgment, the Court ruled that the automatic nature of the death penalty in Malawi for murder violated the right to life and amounted to inhuman punishment, as it did not provide the individuals concerned with an opportunity to mitigate their death sentences. In 2008, the Court of Appeal of Malawi approved the decision of the High Court in declaring the mandatory death penalty unconstitutional in the case of Jacob v Republic (Crim. App. No. 16 of 2006). The decision necessitated a 2011 amendment to Section 210 of Malawi Penal Code to bring the law in line with the decision of the High Court. Subsequent to that decision and resultant amendment, the judiciary now have a wider scope/discretion for sentencing where accused persons are found guilty of murder. 
In 2013, the Malawi Human Rights Commission in partnership with the Malawi Law Society, the Death Penalty Project-UK, the Legal Aid Bureau, the Faculty of Law, Chancellor College, Paralegal Advisory Services (PASI), Center for Human Rights Education and Assistance (CHREA), North Western University and Cornell University, launched a project in 2013 to supporting resentencing hearings for 192 prisoners. The first re-sentencing hearings commenced on 11th February 2015. As of 20 August 2015, 38 prisoners have been released after resentencing hearings. None have been resentenced to death or life imprisonment. 
3.
Global and regional overview of the use of the death penalty 
Over the past few decades, the balance has shifted between a substantial majority of States that maintained the death penalty to these States becoming a minority.  At the time of the adoption of the Universal Declaration of Human Rights in 1948, there were only 7 States that had abolished the death penalty for all crimes in all circumstances, the majority in South America. Currently, more than 160 countries have either abolished the death penalty, or do not practice it.

Under article 6 of the International Covenant on Civil and Political Rights (ICCPR), the death penalty is carefully formulated as an exception to the right to life that may be imposed “only for the most serious crimes”, in countries which have yet not abolished the death penalty. ICCPR also provides, inter alia, that the death penalty cannot be imposed for offences committed by persons below 18 years of age; scrupulous respect of due process must be guaranteed; and anyone sentenced to death shall have the right to seek pardon or commutation of the sentence. ICCPR further provides that “nothing in this article shall be invoked to delay or to prevent the abolition of capital punishment by any State Party to the present Covenant” (paragraph. 6, article 6). The Second Optional Protocol to ICCPR aiming to abolish the death penalty was adopted in 1989.  
Several regional human rights instruments, including the African Charter on Human and Peoples’ Rights, and constitutions/national legislation including several countries in the SADC region also recognise the right to life and restrict the application of death penalty. In 2011, following a study on the situation of the death penalty in Africa, the ACHPR Working Group on the Death Penalty in Africa had recommended African States to adopt a Protocol to the African Charter on Human and Peoples’ Rights on the abolition of the death penalty. At the African pan-continental conference that took place in late 2014 in Benin, a declaration on the abolition of the death penalty in Africa was adopted, known as the Cotonou Declaration.
  As of 30 June 2015, nineteen (19) State Parties to the African Charter on Human and Peoples’ Rights (The African Charter) had abolished the death penalty in law, and twenty-three (23) have de facto moratoria. These countries include several from the SADC region, namely Mauritius, Madagascar, Mozambique, Namibia, Seychelles, and South Africa.
 
4.
United Nations / OHCHR’s initiatives to advance the abolition
 The United Nations system opposes death penalty in all circumstances and encourages every country to join a moratorium on its use, and to eventually abolish this practice. In his recent report on moratorium to the United Nations General assembly, the Secretary General recommended that “States should go beyond simply ceasing executions and aim for a suspension of capital punishment for all who might be, or have been, sentenced to death. National prosecutors may consider no longer seeking the death penalty. Judges may consider not imposing it. In this regard, the highest judicial bodies may consider issuing judicial directives or sentencing guidelines, as appropriate. These initiatives should lead to the full abolition of the death penalty”. 
 

OHCHR has been at the forefront of pursuing the abolition of the death penalty. OHCHR’s Management Plan for 2014-2017 includes a specific strategic focus aiming at increasing the number of States that have abolished the death penalty and, pending abolition, at increasing compliance of States that still use the death penalty with international human rights norms and standards.  In this context, OHCHR organised a series of events and meetings on the human rights dimensions of the application of the death penalty under the heading of “Moving away from the Death Penalty”. OHCHR has also organised several regional events on ‘moving away from the death penalty’ in the MENA and ASEAN regions and plans to continue to promote discussions at the regional level in others parts of the world, including in Asia, Africa and Caribbean.  Last March, during the high level segment of the 28th session of the Human Rights Council, OHCHR organise a biennial high level panel on “regional efforts aiming at the abolition of the death penalty and challenges faced in this regard” pursuant to resolution 26/2 of the Council.  

In a statement issued in May 2015, the United Nations Country Team in Malawi welcomed the release of 13 persons from death row since late April 2015, pursuant to a ruling of the Supreme Court of Appeal that prisoners sentenced to a mandatory death sentence are entitled to be resentenced.

II.
Objectives of Meeting

Drawing on the work of OHCHR which has organised a series of global, regional and national panel discussions on the abolition of the death penalty, and drawing on the work of MHRC and various stakeholders on issues of the death penalty, in Malawi the UN in collaboration with the MHRC, will be holding an expert’s meeting on the death penalty later this year involving Government representatives, judges, lawyers,  and civil society. Aimed at shifting political and public opinion, the conference will share the experiences of countries from the region where there have recently been positive initiatives in respect of the abolition of the death penalty, examine the human rights dimensions of the application of the death penalty and share experiences on narrowing the basis for imposition of the death penalty (restricting the category of offences or offenders), as well as exploring the possibility of abolishing the death penalty and setting out strategic action points to this end.

The one and half day meeting would be held on  12 November  2015 in Lilongwe, Malawi. The objectives of the meeting are:

· To share international and regional experiences with regard to the abolition of the death penalty and examine how the international and regional experiences could be utilised in Malawi.

· To provide a forum for international, regional and national experts and stakeholders to exchange views on moving away from the death penalty and take stock of the situation of capital punishment in Malawi. 

· To discuss, pending the abolition of the death penalty in Malawi, how best the international and regional safeguards protecting the rights of those facing death penalty can be guaranteed in Malawi;

· To examine the human rights dimensions of the application of the death penalty in Malawi and reflect on the post Kafantayeni situation, including on progress in resentencing and the implementation of the right to seek pardon and commutation of death sentences;  

· To commemorate the 13th World Day against the Death Penalty. 

III.
Format

The meeting will be held in Lilongwe and co-sponsored by the Malawi Human Rights Commission and OHCHR. During each session experts would make a presentation on the applicable topic, and open up the floor to dialogue with participants. At the end of the conference participants will discuss through group sessions strategic options for addressing the question of the death penalty in Malawi, as well as the roles of relevant stakeholders.
IV.
Participants

The Meeting will be attended by Governments, parliamentarians, Judiciary, the Malawi Human Rights Commission, civil society/academia/ religious scholars and representatives from the diplomatic community.  It will also include the participation of international and regional experts from international and regional human rights bodies and mechanism. 

V.
Expert Participants

Malawian Experts 
· Chief Justice Andrew K.C Nyirenda (TBC)
· Justice Kapindu 
· Justice Mwaungulu 
· Justice Kachale (TBC)

· Justice Kamanga (TBC)
· Malawi Human Rights Commission/lawyer supporting resentencing project
· Chief Commissioner of Prisons
· A Mental Health Specialist (to share perspectives on the death penalty on the part of prisoners with respect to mental health)

· Dr Edge Kanyongolo, University of Malawi

· Bison Kaula, a former death row inmate
Regional/ International Experts 
· Alice B. Mogwe, Expert, ACHPR Working Group on the Death Penalty; Executive Director, Botswana Human Rights Centre. 
· Judge Johann van der Westhuizen, Constitutional Court of South Africa

· Professor Sandra Babcock, Clinical Professor, Cornell Law School, USA

· Dr. Mai Sato, University of Reading
· Zaved Mahmood, Focal Point on the Abolition of the Death Penalty, Rule of Law, Equality and Non-Discrimination Branch, OHCHR. 
� The title for the expert’s meeting derives from the Universal Periodic Review of Malawi 2015 at which Malawi accepted the following recommendation “110.111. Continue its efforts to review the cases of persons sentenced to death in the country and to commute all death sentences into alternative penalties, as well as to put in place a moratorium on the death penalty with a view to its future abolition (Switzerland)”.


� Malawi also ratified the African Charter on Human and Peoples’ Rights in 1989 and signed the Protocol to the African Charter on the Establishment of the African Court on Human and Peoples’ Rights in 1998.


� The last execution took place in Malawi in 1992, which makes Malawi a de facto abolitionist.


� CCPR/C/MWI/CO/1/Add.1, para 11


� A/HRC/WG.6/22/L.1, paragraph 110.111.


� Malawi’s domestic legal framework recognises a “right to life” under Art 16 (1) of its constitution and the death penalty is allowed where it “cannot be deemed as arbitrary deprivation.”  The Penal code of Malawi provides for the instances where, upon conviction, the death penalty can be applicable: Murder (section 201), Rape Not Resulting in Death (section 132), Robbery not resulting in Death section 301), Burglary and other offences not resulting in Death (section 309), treason (38), and Military Offense Not resulting in Death (the Defence Force Act of the Laws of Malawi (Number 11 of 2004)). Malawi prohibits the application of the death penalty to individuals who were under the age of 18 at the time the offense was committed and where a woman is convicted of an offense punishable by death, and is found to be pregnant, the sentence shall be life. (section 12 of the Penal Code).





� Available at: http://www.achpr.org/news/2014/07/d150


� Among these States, Mozambique, Namibia, Seychelles, and South Africa also ratified the Second Optional Protocol to the International Covenant on Civil and Political Rights (ICCPR) on the abolition of the death penalty. Angola and Madagascar have only signed.


� Report of the United Nations Secretary General on “moratorium on the use of the death penalty”; A/69/288, paragraph 63


� http://www.mw.one.un.org/un-welcomes-release-of-13-persons-from-death-row-in-malawi/
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