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This submission addresses the first three questiossd by the Special Rapporteur:

« What is the impact of the intentional destruction of cultural heritage on
the enjoyment of human rights, and particularly, on cultural rights? What
Is the impact of destruction of tangible cultural heritage on intangible
cultural heritage, on cultural practices and beliefs, and on the right of
concerned personsto participatein cultural life?

«  What are examples of different situationsillustrating the above?

«  What are examples of good practices, especially with regard to prevention
and protection against destruction, as well as repatriation and
reconstruction measures of cultural heritage, including through human
and cultural rights education and awar eness?

It is largely extracted from an article recentlyopshed by the authors (Annex 2), which
focused on Syria, but is supported here by otHevaat examples.

l. Setting the Scene: Military Action and | conoclasm

Monuments, places of worship and other signifidacations have always been affected
during armed conflict, but the damage and destincwas expected to result from
military action® For example, World War Il saw the decimation ofnpaf Europe’s
historic centres. Today, studies of the Syrian kanfecord damage to hundreds — if not
thousands — of sites and historic buildingehis severely impacts the long-standing
evidence of plurality, cultural diversity and pefteo-existence of the many cultures
in the region.

The destruction of cultural heritage is also usedntimidate and shock and, in the
words of Irina Bokova, to commit “cultural cleangil Examples are known from
Stalin and Trotsky’s establishment of power in Raisthe treatment of the Armenians
(in and outside of direct conflict), and — in caetf- during World War I, the Balkans
conflict, and many othel's However, heritage destruction as a propagandarag be
traced back to the destruction of the Buddhas ahigan, the two monumental statues
in 2001." Today, this is a method of warfare in and of ftselespoused by
geographically dispersed groups (e.g. Da’esh, AriBare, the Taliban) loosely
connected by a fundamentalist agenda where angstiaic‘infidel” cultural or religious
heritage will be erased. The examples are manyinthgsion into the Mosul Museum,
the partial demolition of the world heritage sitdsHatra and Palmyra, the shrines and
manuscripts of Timbuktu, and countless places aship in Iraq, Syria, Libya, Tunisia
and elsewhere. In modern conflicts in the MENA oegithe two forms of heritage

! This is clear, for example, in the 1907 IV HaguegRations respecting the Laws and Customs of War
on Land (the 1907 IV Hague Regulations) where peltnts were asked to spare, as far as possible,
buildings dedicated to religion, art, science, lmaritable purposes, historic monuments during siegel
bombardments (Article 27); or in backbone rulehef 1954 Hague Convention for the Protection of
Cultural Property in the Event of Armed ConflicOB4 Hague Convention) that prohibits directing
attacks against cultural property or using it falitary purposes, unless required by imperativetariy
necessity (Article 4).



Marina Lostal Emma Cunliffe

damage often occur concurrently, and the heritags is deeply affecting for the
populations.

. Heritage Destruction: Impacts

While “damage to cultural property belonging to any peaplatsoever means damage
to the cultural heritage of all mankihd as the Chief Prosecutor of the International
Criminal Court said in relation to the Al Faqi caspv]hat is at stake here is not just
walls and ston€s’ Otherwise, one could not explain why, for examgie, population

in Gao (Mali) formed human chains and “sits ins”pitect the town’s monuments
from suffering the same fate as the shrines in Tiknb® a phenomenon seen in Cairo
during the 2011 revolution to protect the Natioktaiseum from lootel’§ and in Iraq to
protect the ‘Crooked Minaret' from ISKS. There are numerous accounts of the
importance local Syrians place on their heritagéh stories of them risking their lives
to protect it, on both a national le¥féland a local levef.

The disappearance and destruction of Syrian culiag history may contribute to a
sense of alienation and detachment since the immdcuch detachment have already
been recorded after other conflicts. Although theme currently no quantified studies,
interviewed Syrians have made comments suclfohg hearts and minds have been
burned in this fire. It's not just a souk and shpbut it's our soul, tog* in reference to
the destruction of parts of the still occupied VddHeritage site of Aleppo.

It is now widely acknowledged that in many wars tlestruction of cultural heritage
has been paramount, as the targeting and disamgeanéd a country’s cultural heritage
contributes to the erosion of its people’s identityhen the Ferhadija Mosque in Banja
Luka, Bosnia-Herzegovinia, was destroyed, one eesidaid'[i]t is as though they
have torn our heart out. They want us to understarchave no place heéré This can
have severe consequences. In the Balkans andladtervil war in Spain, refugees and
displaced people did not return to their former nevand villages until rebuilding of
significant heritage sites occurred, even if thiaswmany years latét. Conversely,
Loosely" found that, during peace, engagement with heritageld limit the
emigration of disaffected communities.

The results of this loss and disaffection are tyeplayed out through reconstruction.
Reports from the Balkans indicate that local peopére often not consulted in the
reconstruction projectsand felt disconnected from the protection and mstoiction of

what had once been their heritage, as occurred théhiconic Stari Most bridge in

21954 Hague Convention, first recital.

% Direction Nationale du Patrimoine CulturelTombeau des Askia 2 An isolated spontaneous attempt
to halt the destruction of the shrines in Timbuk&s not successful: “One man who attempted totsi®p
destruction was bound and forced into a car”, s@eedtown FoundatioMorth African Salafists Turn on
Sufi Shrines in Mal{18 May 2012) 10 Terrorism Monitor Volume 10.

4 n fact, the Commission to Preserve National Moents (created in accordance with Annex 8
of the Dayton Peace Agreement) expected to be sombrelmed with petitions for which
monuments to preserve that it chose to forgo tmswtation process when selecting national
monuments for legislative protection. See, Walapé&R1.
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Mostar® Moreover, decisions about whether or not to rebeinblematic sites can
continue for generations, prolonging the confliat @ social level’ In fact, evidence
indicates that heritage retains the power to piloot just societal tensions, but
violence. In Irag, the destruction of heritage baen linked to spikes in violen&&and
the ceremonies of laying the cornerstones to sigiié start of the reconstruction of
historic mosques in Banja Luka and Trebinje in Basterzegovinia in 2001 sparked
planned riotg""

It would seem axiomatic that just as cultural lagé is ‘used as a means of continuing
violence on a symbolic and ideological level, martarly in the case of civil ward"" it
should be accounted for in post-conflict recoverycpsses such as transitional justice,
and that doing so can contribute to a human righted approach to the treatment of
the destruction of cultural heritage. This shoufdiaubtedly be the case in the armed
conflict in Syria where the unparalleled human#aricrisis is accompanied by an
equally unprecedented loss of the nation’s cultbesitage. From the major smuggling
of artifacts and damage occurring to its historid archaeological sites during the first
years of the war, to the industrial-scale looting deliberate destruction at the hands of
Da’esh™ the loss of heritage will have affected Syrianistycon multiple levels.

[1. Heritage Destruction and Human Rights: the L egal Argument

Destroying the tangible side of cultural heritagewarent the scale and intent signifies a
direct infringement of the right to participate aa#te part in cultural life, as recognised
in Article 15 of the 1966 International Covenant Boonomic, Social and Cultural
Rights (ICESCR). Indeed, the Committee on Econor8iogial and Cultural Rights
(CESCR) has called on State parties to, in timesaof

“[rlespect and protect cultural heritage in allfisms [...] Cultural heritage must
be preserved, developed, enriched and transmittedittire generations [...]
Such obligations include the care, preservationrastbration of historical sites,
monuments, works of art and literary works, amottgpis.™

Destruction of libraries and places of worship edso violate the right of freedom of
thought, conscience and religion enshrined in Agtlk8 of the International Covenant
on Civil and Political Rights (ICCPR) which encorspas “the commitment to religion
or belief, whether manifested individually or innemunity with others™

There is a methodological hiccup with cultural tgghas human rights have been
traditionally thought of as “individual” entitlem&s) whereas the very gist of cultural
heritage, tangible or intangible, is that it isasated with a communit>§7‘.ii This inbuilt
paradox is illustrated by the case concerning bedliag of the World Heritage site of
the Old City of Dubrovnik, where the Internatior@timinal Tribunal for the former
Yugoslavia was faced with the uncomfortable requépt of establishing the grave
consequences the attack had ‘for the victim’. ladtat considered that “the victim of
the offence at issue [was] to be understood broadlya people; rather than any
particular individual *"
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This difference between the notions of “individuahd “community” or “people”
should not be understood as a dichotomy, but ratbex unique opportunity toredress
and reinforce the human rights on a large scatdamg cultural rights, of the people
affected by these atrocities.

In line with Security Council Resolution 2199 (201&hich “includes rehabilitation of
cultural heritage as an important cultural dimensiwhich can strengthen intercultural
dialogue, humanitarian action, security strategies peacebuilding®" we submit that
cultural heritage reconstruction presents an oppdst to re-affirm everyone’s right to
take part in cultural life, freedom of thought areligion, while also contributing to
reconciliation and peacebuilding.

[1. Heritage Destruction and Transitional Justice

Post-conflict reconstruction of heritage sites aumtries will occur, whether centrally
managed, internationally managed, or unplannediflsuich reconstruction is misused
or mismanaged, it can lead to scenarios of fricaad conflict. In Spain, post-conflict
heritage reconstruction was used to support thetnaostion of a new, repressive state
identity,”" with repercussions that are still being dealt witday. In post-apartheid
South Africa, the creation and structure of the M/bteritage site of Robben Island led
to some of the disenfranchisement and alienatiomais meant to avoif" In Irag,
heritage was destroyed in the post-conflict peiodsupport the dismantling of the
Baathist State identity" Transitional justice, on the other hand, is comsid a

building block of peacebuilding in post-conflictesarios.

The Special Rapporteur acknowledges tHajcts of deliberate destruction are often
accompanied by other large-scale or grave assauitiuman dignity and human rights.
As such, they will have to be addressed in theesbraf holistic strategies for the
promotion of human rights, and peacebuildif§™ Here, through the lens of the
Syrian conflict, we propose ways to incorporatetuwral heritage into peacebuilding
processes: truth-seeking bodies, reparation pragesrand institutional reforms. These
processes can be used to acknowledge the sigruéazfithe loss, and assist in society’s
attempts to come to terms with a legacy of largdespast abuses, in order to ensure
accountability, serve justice and achieve recaat@iln™™, in line with the human rights
based approach that emphasises accountabilityanbating impunity™.
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Truth-seeking bodies

The destruction of Syria’s cultural heritage hasdmee mired in a war of propaganda,
where each side blames the other for the destruciidkey sites. For example, various
military forces have blamed each other for the rdesbn of the minaret of the
Umayyad Mosque and burning of the souq (both iaiegarts of the World Heritage
site of Aleppo), the looting of the tentative WoHkritage site of Apamea, and so on.
Aleppo was overpopulat&d before the conflict: Syrians lived, worked, anchywd
there, and its loss is deeply affecting to th&thWriting on the destruction of the
Aleppo Mosque, Syrian Amal Hanano said:

“It was a place to connect to your history, to ymentity and to tell others, who were

not from Aleppo: “This is where we are from. Thesnho we are.” This is where you

come to face your roots. It was a place that edisbeever, a place we thought would
exist long after we were gone. But we were wrohg™

While the destruction of World Heritage sites & tiands of Da’esh has attracted most
of the attention and provoked an international utthis should not be approached as
an isolated phenomenon, but understood as a sympfom problem with wider
dimensions. Many other cultural objects not fittinghe category of world heritage but
that nevertheless were relevant to the identitthefSyrians as a people have been lost
during the conflict, and the destruction of sometledm seems to have occurred
deliberately on discriminatory grounds. For exampHuman Rights Watch has
recorded destruction of religious heritage assediatith the persecution of minorities
by military groups®™" who deny involvement. In situations such as thigh-seeking
commissions offer the possibility of uncovering tineth and bring closure to those
affected by its loss.

In the case of Syria, it would seem logical to deva truth-seeking commission that
granted amnesty to those participating in the pditeys’® partly because the chances of
prosecuting the number of individuals involved fasltural heritage violations are
slim™" and mostly because, in order for the commissiagstablish an accurate record
of the truth, people would have to incriminate tlsetaes. The fear of prosecution could
have a chilling effect on the whole process andtéa confessions could ‘amount to a
form of denial’*"' However, such a commission would offer the pogénid: (1)
identify abusers who remain in positions of powed anake a case for their lustration;
(2) address the tensions underlying the conflig}; grevent vigilante justice; and (4)
perhaps provide a platform of repentance and fergsgs.

> The South African TRC used the truth for amnestynila.
® Lustration refers to the purge of government @ficand civil servants and the prohibition of
holding such positions in the future.
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Reparations

Reparation programmes could offer the potentialcfatective community reparation,
perhaps through mutual reconstruction of lost hgat especially if they incorporate
and build on the findings of truth-seeking bodiksis evident from many previous
conflicts that, irrespective of why a site was d®gtd, international attention will
ensure sites of universal significance are restanedebuilt, or that this is at least
considered.However, whilst lauded as international triumphsezonstruction and — in
the case of Stari Most — reconciliation (resultinga World Heritage nomination), such
programmes can fail to take account of either theriges of the local population, or
their building traditions, leading to inappropriateabsent reconstruction work which is
patchy and randomly constructed. This is partidplamportant in areas where
communities have been displaced, and feel unabiettion to their former residence. In
fact, restoration of their heritage has been shtmnme crucial in encouraging displaced
populations to return, particularly in areas dortedaby different ethno-nationalist
groups X However, evidence from conflicts in Spain, Rwand@q and the
Democratic Republic of Con§8"" suggests that population movement towards cities
did not reverse after the conflict, and any sugaration programmes must address the
new population composition as well as the old.

I nstitutional Reforms

Institutional reforms, in the context of culturatritage, could offer support to State
mechanisms for the protection of heritage. Thisnigortant because heritage protection
is likely to be at the bottom of the reconstructagenda for many internal Ministries
and external reconstruction agencies. A nation-wagproach to reform could
encourage the incorporation of heritage at alllevereventing the destruction and loss
seen in post-conflict reconstruction in cities [Reirut®*, where preserved ‘heritage’
was largely restricted to classical archaeologdak.

V. Conclusion

According to the CESCR, States are obliged to adspécific measures aimed at
achieving respect for the right of everyone, indizally or in association with others or
within a community or group... to have access teirtlown cultural and linguistic
heritage and to that of other&"In the post conflict aftermath, we suggest that
transitional justices processes, directly addregssintural heritage loss, may form an
important policy.

" For example, Babylon and Ur in Iraq; Stari Mosidge in Bosnia-Herzegovinia; and the
shrines in Timbuktu in Mali were all rebuilt, whildiscussions about rebuilding the Buddhas in
the Bamiyan Valley are still continuing

8 CESCR, General Comment No 21, para 49 (d).
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