Dr. Oscar A Forero, Lancaster University

QUESTIONNAIRE ON ACCESS TO CULTURAL HERITAGE
I. The recognition of cultural heritage

1. What are the main achievements (good practices), gaps and obstacles in:

a. The legal definition and procedures for recognizing, categorizing and declaring the various forms of cultural heritage (e.g. tangible, intangible, natural)
R: The main obstacle remains that of developing legal definition differentiating cultural-biological heritage hybrids, these are entities which have developed as result of non-anthropological bio-physical process and of anthropogenic semantics. Normative law can only differentiate the realm of the natural from that of the cultural arbitrarily.
b. The procedure(s) for identifying endangered cultural heritage. 
R: best practice refer to working with indigenous peoples and local communities developing systems of indicators for identifying perceived lost of traditional knowledge or its form of representation, and for determining harm or threat in terms of heritage and identity. Such indicators need operate beyond monitoring deficits in implementation of human rights, and to encompass assessment of sustainable reproduction of socio-cultural values through heritage
c. Involving all stakeholders in the process of identification and classification of cultural heritage
R: The tensions between implementation of the rights of individuals and those of a people need to be identified collectively and addressed with procedural equity.
d. Granting access to cultural heritage for different groups

R Granting access must not contradict human rights of indigenous and tribal peoples, nor should it be perceived by local communities as a trade off, compromising in any way cultural-spititual-religious practices. Best practice relates to respecting spatial and temporal scales of decision making process of local communities and/or of indigenous inhabitants. 
II. The legal and policy framework for the protection of cultural heritage

2. What are the main achievements (good practices), gaps and obstacles in:
a. implementing legal instruments that your country has ratified on cultural heritage
 
b. ensuring access to cultural heritage in line with the International Bill of human rights
 
c. taking steps to implement the UNESCO Declaration on Cultural Diversity.

R The main identified gap for implementation of a legal framework relates to the tensions between Nation-States (parties) and local communities, significantly indigenous and tribal peoples. The intergovernmental committee should have a representative from indigenous peoples (i.e. permanent forum), with equal capacity as IUCN representative and/or a representative from local communites.
3. What issues arise with regard to existing measures (i.e. legislation, policies, plans, and/or programmes) that provide general or specific protection for various types of cultural heritage, within: 
a. The land management, zoning or planning acts; property and environmental laws 

b. Laws, policies, plans and programmes intended to protect specific groups or populations (e.g. those relating to discrimination against women, religious, ethnic, linguistic or cultural minorities, indigenous peoples; people of African descent; persons with disabilities; tribal peoples, peasants and others)

c. Laws, policies, and programmes related to tourism and the entertainment industry 
R: An important issue refers to cultural heritage representative of multiple traditions and or spatially located in nation-state borders, or constituting corridors of bio-cultural heritage to more than one nation or more than a people. As stated above the protection needs considering particularities of temporal and spatial scales, focusing in sustainable protection of heritage diversity (i.e. variations of social contexts and of diversity of coastal/landscapes).
4. What are the main challenges in ensuring the following:
a. Appropriate data collection on cultural heritage? 
R The main challenge refers to the level of expertise required to develop epistemological translation, in particular when examining cultural-biological heritage hybrids  
b. The potential adverse impact on cultural heritage, including natural resources, being taken into account at all stages of development planning, implementation and assessment processes? 
R Besides ensuring implementation of human rights, (e.g. prior and informed consent) evaluation and monitoring systems need be developed with local communities and/or indigenous inhabitants. When management and governance of natural resources is undefined or unclear, protection is jeopardized, protection would not be effective without consensus between governmental institutions and local inhabitants on throughout implementation of sustainability, transparency, areal and procedural equity (including generational, ethnic and gender dimension) in the management of natural resources
c. The protection of cultural resources located in environmentally sensitive areas as well as the patrimony of natural resources;
R protection could not be imposed but agreed. In reference to duty of care of ecosystems and habitats, the government and management although it could be determined through measuring and estimation of trade offs, such policy may be completely ineffective in terms of protecting heritage. Management of access should be reach by consensus, thus both scientific and traditional knowledge inform protocols, codes of conduct and implementation of management plans.
d. Safeguarding vernacular, indigenous and/or minority group languages;
R Protection of indigenous languages is inherent to the protection of Indigenous peoples’ territories and the implementation of their human rights; which are hierarchically superior to property rights. Any divergent considerations threatens the cultural heritage of humanity as a whole 
e. Limiting access to cultural heritage, when appropriate? 
R:In some cases the only way to protect heritage is by limiting access, the main indicator being that access contradicts the implementation of human rights of local inhabitants.
III. The access to cultural heritage

5. What are the main achievements (good practices), gaps and obstacles in ensuring access to cultural heritage, including in terms of:
a. Legislation that ensures adequate protection of, while granting adequate access to, cultural heritage ;
R (a) legislation in relation to ‘heritage site’ or ‘national patrimony’ that does not reflect the superiority of human rights (including indigenous peoples’ rights) over property rights, should be reformed until such superiority is stated. (b) The managerial rational of ‘trade offs’ is ineffective for protection of ecosystem services and habitats; and in some cases it also contradicts implementation of human rights; thus legislation drafted in such terms should be reformed. 
b. Measures that ensure access to cultural heritage by people from diverse cultural backgrounds ;
R Always draft in agreement with local communities and indigenous inhalants
c. Steps taken in the educational sector to promote appreciation for the cultural heritage of all cultural groups in your country and to ensure access to such cultural heritage by all;
R Resources for expert advice in cultural (epistemological) translation need be provided 
d. Measures to ensure access to cultural heritage for persons the State is particularly responsible for (for example, adopted children or those living in foster care or institutions, adults in detention or living in institutions, etc);
R; through procedural and areal equity, including generational, ethnic and gender dimensions
e. Ways in which technological developments can promote and support access to cultural heritage;
R This is only the case when the protection of bio-cultural heritage is approach as continuum of immaterialities and meanings, thus socio-technological regimes for sustainable management are considered in their integrity. Technology is never divorced from socio-political actors, thus technology alone cannot make management of cultural heritage sustainable.
f. Mechanisms to make justiciable the access to cultural heritage; 
If measures are not in place or under consideration, please explain the reasons.
6. What are the achievements and challenges in implementing collaborative programmes on access to cultural heritage at the local, sub-national and national levels; regional and international levels?
IV. The way forward

7. What are the achievements and challenges in assessing implementation of laws, policies, plans and/or programmes for access to and protection of cultural heritage?  Please provide examples of good practices and lessons learnt.
R ICOMOS Charter for the Conservation  of Places of Cultural Heritage Value in New Zealand remains a benchmark..
8. Are there new emerging issues related to cultural heritage identification, classification, protection and/or access that need to be addressed at the national, regional and/or international levels? Please elaborate.
In the region of Latin America (Andes, Amazon, the Caribbean and Yucatan peninsula) there are great disparities in reference to legislation for the protection and access to cultural heritage. A main obstacle for harmonization remains the different levels of implementation of human rights, particularly of indigenous peoples’ rights. In the absence of legislation or of the means of implementation regarding indigenous people tangible and intangible heritage, some indigenous peoples have seek such protection through law and policy for conservation of ‘patrimony’, of ‘cultural heritage’ or of ‘archeological sites’. Although this approach has proven effective in preventing complete destruction of some sites, such arrangements do not guarantee preservation or re-production of the cultural, spiritual and religious values that indigenous people have constructed in their relationship with specific ocean/landscapes. Problems related to ‘folklorisation’ of rituals, the archeologisation of sites used as ritual space; and, in general, the economic exploitation of endogenous religious ceremonies and cultural festivals without compensation to local inhabitants remains a widespread problem that need to be addressed.
In your view, what concrete measures should be adopted and implemented to ensure access to cultural heritage including through the use of new technologies at the regional and/or international levels?
Thank you for your cooperation. Please feel free to provide any additional information that may be informative to the work of the Independent Expert in the field of cultural rights, with a particular focus on ensuring access to cultural heritage.  If applicable, please attach a copy, if at all possible, in any of the official languages of the United Nations, (preferably in English, French or Spanish) of the legislation, programmes, plans and/or policies adopted to ensure access to cultural heritage.

� Convention for the Protection of Cultural Property in the Event of Armed  Conflict (The Hague, 1954) and Protocols; Convention on the Means of Prohibiting and Preventing the illicit Import, Export and Transfer of Ownership of Cultural Property (UNESCO 1970); Convention for the Protection of the World Cultural and Natural Heritage (UNESCO, 1972); UNIDROIT Convention on Stolen or Illegally Exported Cultural Objects (UNIDROIT  1995); Convention on the Protection of the Underwater Cultural Heritage (UNESCO, 2001); Convention for the Safeguarding of the Intangible Cultural Heritage (2003); Convention on the Proteciton and Promotion of the Diversity of Cultural Expressions (2005).


� Universal Declaration of Human Rights (e.g. articles 22 and 27); International Covenant on Civil and Political Rights (e.g. article 27); International Covenant on Economic, Social and Cultural Rights (e.g. article 10).
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