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September 28, 2012

Hon. Navanethem Pillay

United Nations High Commissioner for Human Rights
Palais des Nations

1211 Geneva 10, Switzerland

Re: Response to Call for Submissions for OHCHR Study on Children’s Right to Health

The Center for Reproductive Rights (the Center) appreciates the opportunity to provide this
submission to the Office of High Commissioner for Human Rights to inform the upcoming
report on children’s right to the enjoyment of the highest attainable standard of health. The
Center, an independent nongovernmental organization based in New York, with regional offices
in Africa, Asia, and Latin America, uses the law to advance reproductive freedom as a
fundamental human right.

In accordance with international human rights standards, everyone, including children and
adolescents, has the right to the enjoyment of the highest attainable standard of physical and
mental health,! including “the right to control one’s health and body, including sexual and
reproductive freedom.”” Under international human rights law, in order to effectuate children and
adolescents’ right to health, States are obligated to establish and implement laws and policies
that guarantee access to comprehensive and appropriate sexual and reproductive health services.?
Adolescents’ right to health “is dependent on the development of youth-friendly health care,
which respects confidentiality and privacy...”* and the full realization of this right requires
“removal of all barriers interfering with the access to health services, education and information,
including in the area of sexual and reproductive health.”® A comprehensive understanding of
sexual and reproductive health is essential for adolescents to make informed decisions. As such,
under international human rights law, adolescents must have access to confidential and non-
discriminatory sexual and reproductive health education, information and services.® Such
information and services are also crucial to reducing and preventing unwanted pregnancies,
unsafe abortions,” maternal mortality,® and the transmission of sexually transmitted infections
and HIV/AIDS.?

In this submission, the Center will highlight the following issues regarding the sexual and
reproductive rights of children and adolescents: barriers to accessing sexual and reproductive
health services, mandatory and coercive pregnancy testing of school girls and expulsion of
pregnant school girls, sexual violence against adolescents, and child marriage.

. Adolescents as a particularly vulnerable group

Despite the aforementioned affirmative State obligations, there are large gaps in access to
reproductive health services for adolescents. Although adolescent girls account for one-fifth of
all women of reproductive age, they have been widely underserved by reproductive health
services worldwide.'® Every year, approximately 16 million adolescent girls between the ages of
15 and 19 give birth,** with harmful results for their health; complications from pregnancy and
childbirth are the leading causes of death for 15 to 19-year-old girls in the developing world.* In
South Central and South East Asia and in sub-Saharan Africa, the unmet need for contraceptives
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among adolescents who are sexually active but want to delay pregnancy is 68 percent.* In part
due to this unmet need for contraceptives, nearly half of the deaths resulting from unsafe
abortion worldwide occur among women and adolescents below the age of 25.1

In addition to services, adolescents also face various challenges in accessing sexual and
reproductive health information. In many societies, lack of evidence-based sexuality education
hinders the ability of adolescents to make informed decisions about the use of contraceptives,
which may lead to high incidences of unintended pregnancy®® and abortion.*® Stigma associated
with adolescent sexuality may also deter them from seeking such services or may result in denial
of services by providers.'” The cost of services and distance of health facilities can also be an
obstacle, as adolescents frequently do not have their own source of income.*®

International human rights norms dictate that States should “develop and implement programmes
that provide access to sexual and reproductive health services, including family planning,
contraception and safe abortion services where abortion is not against the law...”** Reproductive
health services must be available, accessible, accessible and of good quality; as such, services
must be economically, physically and socially accessible to all adolescents, and must be
scientifically and medically appropriate.?’ Furthermore, States must “ensure that adolescents
have access to the information that is essential for their health and development,”* without
requiring parental consent.?? The numerous barriers adolescents face in accessing quality,
comprehensive reproductive health services compound and reinforce one another, exacerbating
their impact and hindering adolescents from enjoying the highest attainable standard of health.
As a result, adolescents constitute a particularly vulnerable group in regards to reproductive
health services and States must take targeted measures to ensure that their human rights are
respected, protected and fulfilled.

1. Adolescents’ access to reproductive health services: select issues

Further exacerbating the barriers that adolescents face in accessing reproductive health services,
access to contraceptives and abortion are frequently restricted by laws specifically targeting
adolescents.?® Two such policies are requirements for a prescription for emergency contraception
(EC) and for parental consent for abortion. Such restrictions may make adolescents reluctant or
unable to access these services and may result in adolescents foregoing EC following
unprotected sex or in adolescents turning to unsafe abortion to terminate an unwanted pregnancy.

In a number of States, a prescription is required for EC for adolescents, constituting a barrier to
their access to EC. In the United States, for example, levonorgestrel-based emergency
contraceptives — which are the most common® — are only available to women under 17 with a
prescription, while women age 17 and older are not required to have a prescription.”> These
requirements are particularly perilous due to the time-sensitivity of EC — it must be taken within
five days of intercourse and is more effective the sooner after intercourse it is taken.?
Furthermore, emergency contraception is included in the World Health Organization’s Model
List of Essential Medicines,?’ indicating that the World Health Organization (WHO) considers it
a requirement for basic health care systems.”® There is no medical evidence to justify this
restriction, as WHO considers EC to be a safe, convenient and effective means of
contraception,? which can be self-administered with low risk of abuse and overdose.* For
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adolescents, the prescription requirement creates a heavy burden, as adolescents are less likely to
have access to reliable transportation and be able to afford a doctor’s visit.*!

Laws requiring parental consent for abortion are also particularly harmful to adolescents.
Adolescents who are unable to legally terminate unwanted pregnancies without the consent of a
parent or guardian may choose to delay abortion, which can increase the risk and costs of the
procedure,® or may seek illegal and unsafe abortion services.*® Parental consent requirements
may put some adolescents at risk of physical danger at the hands of their parents.** Adolescents
also may fear telling their parents because they might be forced to carry the pregnancy to term.*
Given that unsafe abortion is a leading cause of maternal mortality and morbidity,* the “[d]enial
of services or of confidentiality may be a matter literally of an adolescent girl’s death, or severe
and enduring injury.”*’ Under international human rights norms, “the obligation to respect rights
requires States parties to refrain from obstructing action taken by women in pursuit of their
health goals...States parties should not restrict women's access to health services or to the clinics
that provide those services on the ground that women do not have the authorization of husbands,
partners, parents or health authorities.”® Under these norms, references to “women” include girls
and adolescents.* Barriers such as parental consent requirements and prescription requirements
constitute an obstruction to adolescents’ access to comprehensive reproductive health care.

I11.  Mandatory pregnancy testing of school girls and expulsion of pregnant girls from
school

International human rights norms recognize that “[e]ducation has a vital role in empowering
women, safeguarding children from exploitative and hazardous labour and sexual exploitation,
[and] promoting human rights...”*® States must make education “accessible to all, especially the
most vulnerable groups, in law and fact, without discrimination on any of the prohibited
grounds,”* including de facto discrimination.*? Despite these requirements, however, a number
of States have passed laws and policies which permit or mandate pregnancy testing for school
children and expulsion of pregnant girls from school,*® thereby restricting their access to

education and subjecting them to stigma and discrimination.

In Kenya, for example, the 2009 National School Health Policy imposes “voluntary” pregnancy
tests on female students once per term, as a way of addressing teenage pregnancy.* However,
condoning voluntary testing may be seen as an endorsement of mandatory pregnancy testing.*
Furthermore, lack of clarity among implementers as to the “voluntary” nature of the testing leads
to violations of the rights of adolescent girls. For example, one Health Ministry official in Kenya
said it would be evident that the girls who do not volunteer are most likely pregnant,*® which
exposes them to stigma and discrimination. Another Ministry of Education official suggested
that the test is not voluntary for school girls, but rather that the school administrators have
discretion to test girls upon “suspicion” of being pregnant.*’

Exacerbating the stigma associated with mandatory pregnancy testing, girls are often expelled
from school if it is discovered that they are pregnant.“® This practice interferes with their
education and commonly terminates their education entirely, as they are frequently not permitted
to return to school.*® Lack of education minimizes their economic prospects, and girls with little
or no education or training are more likely to enter into high-risk practices, including sex
trafficking and sex work, and are more likely to be abused or exploited.>® The practice also
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perpetuates the stigma of teenage pregnancy and the idea that the presence of pregnant
schoolgirls will corrupt “innocent girls” and cause a “domino effect.”* Furthermore, this
practice likely leads to greater numbers of girls seeking unsafe, clandestine abortions, in order
to protect themselves from shame and discrimination, and to preserve their educational futures.

To effectuate the fundamental rights to education and to be free from discrimination, States must
take measures to ensure that adolescents are not coerced to undergo pregnancy testing in schools
and that those who become pregnant are not expelled from school. UN treaty monitoring bodies
have recommended that states “put in place measures, including monitoring mechanisms and
sanctions, to ensure that pregnant students stay in and return to school during and after
pregnancy,” take measures to combat attitudes and stigma which may prevent girls from
continuing school®* and sanction those responsible for the expulsion of pregnant schoolgirls.>

IV.  Sexual violence against adolescents and lack of services for victims of sexual assault
Sexual violence against women and adolescents has a devastating effect on their health and
overall wellbeing. Victims of sexual abuse may suffer from various physical injuries®® and may
face a variety of psychological impacts, including rape trauma syndrome, post-traumatic stress
disorder, depression, anxiety and suicidal behavior.>” Furthermore, victims of rape face higher
risk of unwanted pregnancy, unsafe abortion, and sexual transmitted infections including
HIV/AIDS.*®

Adolescents are particularly vulnerable to sexual violence, as they may face such violence both
in the public and private spheres.> Institutions that are often regarded as nurturing, such as
schools, clinics, workplaces and homes, often become venues for violence.?® The fear of sexual
violence in schools may prevent female adolescents from continuing their education, resulting in
lower educational levels, fewer options for their futures and lower socioeconomic status.®

To address the issue of sexual violence against children and adolescents, States have an
obligation under international law to take “all appropriate legislative, administrative, social and
educational measures.”® They should also put in place “social programmes to provide necessary
support for the child and those who have the care of the child, as well as for other forms of
prevention and for identification, reporting, referral, investigation, treatment and follow-up of
instances of child maltreatment.”®® States also must “provide appropriate health and counselling
services to adolescents who have been sexually exploited,”® including ensuring victims’ access
to a full range of reproductive health services such as EC and safe abortion.

i. Access to emergency contraception
Emergency contraception is a safe and effective method for preventing unintended pregnancy,®
and is the only method of effectively preventing pregnancy following a failed contraception
method. However, a number of barriers prevent adolescents from accessing EC. Such barriers
include lack of awareness of the availability of EC, legislative or policy restrictions on the
provision of EC,®” and regulations requiring a doctor’s prescription,®® parental consent and
minimum age requirements.® In accordance with WHO standards, it is critical that following a
sexual assault, adolescents are offered and provided with EC in order to prevent against
unwanted pregnancy.” See above for more information on barriers adolescents face in accessing
EC.
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ii. Access to safe abortion
According to the WHO, “victims of sexual assault require comprehensive, gender sensitive
health services in order to cope with the physical and mental health consequences of their
experience and to aid their recovery from an extremely distressing and traumatic event.”’* The
WHO specifically identifies safe abortion as one of these services.’? However, laws, policies and
attitudes of medical providers towards abortion impede adolescent’s access to safe abortion
worldwide. A number of States, such as Chile, Ireland, the Philippines, Tanzania, and Uganda,
do not explicitly permit abortion when the pregnancy results from rape.”® Even where abortion is
legal when the pregnancy results from rape, adolescents face resistance when trying to access
abortion services. In the case of Paulina Ramirez v. Mexico, a 13-year-old became pregnant
after she was raped by an intruder at home.” Although abortion is legal in Mexico when the
pregnancy results from rape, when Paulina sought an abortion, public officials intentionally
impeded her access to an abortion, forcing her to carry the pregnancy to term.”® The Mexican
government admitted responsibility for the human rights violations that Paulina experienced as a
result of the denial of access to a legal abortion.”® As stated by the WHO, “[t]he protection of
women from cruel, inhuman and degrading treatment requires that those who have become
pregnant as the result of coerced or forced sexual acts can lawfully access safe abortion
services.””’ A number of treaty monitoring bodies, including the Committee against Torture, the
Committee on the Elimination of Discrimination against Women and the Human Rights
Committee have urged States to permit abortion and guarantee its accessibility in instances of
rape.’® States must implement laws and policies in order to effectuate this right.

V. Child Marriage

Child marriage is a harmful traditional practice that has grave physical, economic, social, and
psychological consequences for young girls. Despite a concerted international effort to eradicate
child marriage, the practice remains prevalent in many countries. In Tanzania, about 40 percent
of girls are married by the age of 18.”° Nepal has the second highest rate of adolescent
childbearing in South Asia, due in part to the prevalence of early marriage.®° Sixty percent of
women marry by age 18,%* and 41 percent of 19-year-olds have already had a child or are
pregnant.82 The practice contributes highly to the country’s high rates of maternal mortality and
morbidity.®

Under international human rights norms, States should not give legal effect to child marriages
and must specify a minimum age for marriage.®* States should “adopt effective and appropriate
measures to abolish harmful traditional practices affecting the health of children, particularly
girls, including early marriage.”® States should take “comprehensive, effective and stringent
measures” aimed at eradicating child marriage and effectuating the human rights of girls.?® The
Committee on the Rights of the Child has urged States to imglement legislation prohibiting early
marriage,®” and to raise the legal marriage of girls to age 18.%®

Despite these condemnations of child marriage under international law, in circumstances in
which it still occurs, husbands may be required to consent to medical services for their wives,*
thus undermining the married girl’s autonomy to make decisions about her reproductive health in
a confidential setting. Contraceptive use among married youth is low, as high bride prices
place immense pressure on young girls to begin childbearing.” Young adolescent girls
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experience significantly more pregnancy-related complications than adult women; girls younger
than 15 are five times more likely to die in childbirth than women in their twenties.* Child
brides are immersed into the role of an adult at a very young age and are often seen as property
paid for by their husbands. As a result, physical abuse is common, and the instability of these
marriages often leads to separation or divorce, leaving a young mother, with limited or no
education, to support herself and her children.*®

The Center for Reproductive Rights hopes that the information provided within this submission
assists the Office of the High Commissioner for Human Rights in its study on children’s right to
health.

Should the Office of the High Commission for Human Rights have any questions or require any
further information on any issue raised therein, please contact Lilian Sepulveda, Director of the
Global Legal Program at the Center for Reproductive Rights, at Isepulveda@reprorights.org or at
+1-917-637-3650.

Sincerely,
o
Oﬁo{?w

Lilian Sepulveda

Director, Global Legal Program
Center for Reproductive Rights
120 Wall Street

New York, NY 10005
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