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Re: Allegations regarding the Porgera Joint Venture remedy
framework

The United Nations High Commissioner for Human Righthas been
approached by the NGO MiningWatch Canada (MWC),nthing company Barrick
and others in a series of letters and petitionardigg theOlgeta Meri Igat Raits, a
framework of remediation initiatives developed byarick Gold Corporation
(“Barrick”) and the Porgera Joint Venture (“PJV} fsomen who have been victims of
sexual violence by security personnel at the Pargane in Papua New Guinea. The
programme was initiated by Barrick in response t80al report by Human Rights
Watch documenting sexual abuse by PJV securityopags?

This document provides an opinion from the Offiéeh® United Nations High
Commissioner for Human Rights (OHCHR) on some efphocedural and substantive
issues raised in the letters and petitions conegriiie Porgera remediation framework.
OHCHR, in collaboration with the United Nations Wimg Group on the issue of
human rights and transnational corporations anérdbusiness enterprises, has been
given a mandate by the UN Secretary-General toigeeoguidance and clarification on
issues relating to the interpretation of the UN dbwj Principles on business and
human rights. The UN Guiding Principles provides an authoritativamework for
company level grievance mechanisms such as theeRorgmediation framework. In
the absence of an independent investigation by ORIGHSs not possible to comment
on the implementation on the Porgera frameworkhenground. Instead, this opinion
provides principled interpretive guidance based tba Guiding Principles. It is
nevertheless hoped that this guidance will hellpriiog clarity with respect to the issues
raised by the two parties and serve as a foundadiogialogue.

It should be noted that this opinion is limitedr&sponding to the letters and
petitions received by the High Commissioner andi$es exclusively on the Porgera
remediation framework. The opinion letter therefdoes not address the obligations of
the Government of Papua New Guinea under intematibuman rights law and
standards to ensure reparation for victims and adedility of the perpetrators of the
sexual violence that underlies the establishment tlté Porgera remediation
framework®

! In February 2011, Human Rights Watch published¢pert “Gold’s Costly Dividend”, outlining the
findings of its investigations into allegationsaifuse at the mine.
www.hrw.org/en/reports/2011/02/01/gold-s-costlyidand.

2 A/HRC/21/21, report of the Secretary-General andbntribution of the UN system to the advancement
of the business and human rights agenda, para. 95.

% See report by the Special Rapporteur on violegeénat women, its causes and consequences from a
country visit to Papua New Guinea for a consideratif the Government’s obligations in this regard.
http://www.ohchr.org/Documents/Issues/Women/A-HRE4B-Add-2_en.pdf
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Background

In letters dated 19 March and 5 April 2013, MWC madseries of allegations
regarding the individual reparations programme Wwhiorms part of the Porgera
remediation framework. As part of a reparationfies®ient, the claimant is expected to
sign an agreement not to pursue any further clamctdmpensation, or any civil legal
action, that relates to the acts for which the rajp@ans settlement is provided against
the entities involved in the Porgera remediati@nfework! MWC asserted that such
an agreement is contrary to the UN Guiding Primspbn business and human rights
and requested the High Commissioner to ask Bataalemove this element from the
individual reparations programme.

Other allegations made by MWC concerned procesgsssuch as alleged lack
of transparency for the victims, lack of accessirtdependent legal counsel and
translations services for the claimants, as wethage substantive issues relating to the
type of remedies offered through the programme. MW€d criticized Barrick for
failing to consult two local organizations, Akaliafige Association (ATA) and the
Porgera Landowners Association (PLOA), in the depedent of the remediation
framework, thereby allegedly damaging the framevgodtedibility and legitimacy
locally.

In their letter dated 5 April 2013, MWC further rtexpted the High
Commissioner to ask Barrick “to open the remedycess up to a truly public,
transparent, inclusive and independent review aiatedsolving the issues raised.”

The allegations made by MWC have been reiterated abywumber of
organizations and individuals in response to aiptfbttion alert” issued by MWC.

In a letter to the High Commissioner dated 22 Ma2@ii3, and in a public
statement issued on 16 April 2013, Barrick refuteth the procedural and substantive
allegations made by MWC, and referred to on-goimgprovements to the Porgera
remediation frameworRk.Details were provided with regard to the 18-morghscess
of research, analysis and consultation with leadiaional and international experts
including on violence against women that led todbeelopment of the framework, the
provisions for independence of those involved irplementing the framework, and
provisions for translation and legal services @tketo claimants. Barrick emphasized
that one of the objectives of the framework is doilftate access to effective justice
mechanisms where requested by a particular clajnaack that support is provided to
pursue legal claims or report events to the PN&e@oshould a claimant choose to do
so. Barrick stressed that a claimant retains theomwpof pursuing separate legal
channels at all times during the claims considenatprocess. However, Barrick
maintained that if a claimant is satisfied withafer to resolve a grievance under the
framework, “it is appropriate that claims againsiritck, PJV and PRFA should be
released in order to bring finality to the procdsasthat circumstance, the independent
legal advisor expressly explains the consequenicesch a release before it is signed.”
According to Barrick, this is not in contraventiatth the UN Guiding Principles.

* The language of the legal waiver clause has edddirece the first letter from MWC on this point. @n
June 2013, Barrick posted a summary of recent dstwthe Framework which included a revised
version of the waiver claushttp://www.barrick.com/files/porgera/Summary-of-Ret-Changes-to-the-
Porgera-Remediation-Framework.p8te for a detailed discussion of the waiver ismlew.

® Details were included in the 7 June 2013 posilsid,
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In a letter to the High Commissioner dated 5 Ap@LL3, Human Rights Watch
issued a statement clarifying that MWC'’s allegasidhat Human Rights Watch had
“relied heavily” on the local organizations PLOAMATA in the preparation of its
report on sexual violence at the Porgera Joint Menmnine was “inaccurate”.

Furthermore, the High Commissioner received aretsed 24 March 2013
(received on 8 April 2013) from Dame Carol Anne Widexpressing support for the
framework, and refuting some of the procedural gatons made by MWC, and
alleging that its approach revealed limited un@arding of the local context.

On 8 April 2013, the High Commissioner also recdia® undated letter from
Ms. Ume Wainett/, who also expressed support for the framework atitised
MW(C'’s approach on gender-based grounds, and digpistallegations concerning the
operation of the framework on the ground.

The last letter received from MWC, dated 14 May 20teiterated and
elaborated on some of the points made in previetters, and called on the High
Commissioner to support the request that Barriokorees the legal waiver. This letter
furthermore called on the High Commissioner to stigate the case of Barrick’'s
remedy process in Porgera, and to provide an affstatement of principles for project
level non-judicial remedy programs.

A letter, co-signed by 77 non-governmental orgaiong from different parts
of the world, was attached to the 14 May 2013 MWel, reiterating the calls made
by MWC.

In an email to the High Commissioner dated 18 M@$3, Barrick attached a
copy of the Claims Process Procedures Manual sintlividual reparations program,
which contains a final version of the the legal weai provision contained in the
agreement to resolve claims filed under the Porgeraediation framework. The
manual has since been posted on-line.

Overview of the Porgera remediation programme

The key components of the remediation frameworksateout in the document
“Oleta Meri Igat Raits — A framework for remediatianitiatives in response to
violence against women in the Porgera Valley” (‘reenework’)®

The framework comprises both an individual repareti programmes, and
community-wide projects to develop the capacityheflocal community to address the
issue of violence against women. This OHCHR opinletier is responding to
allegations made in relation to thelividual reparations programme.

The individual reparations programme is intended ptovide appropriate
support and services to women who have been thgdubf sexual violence
committed by current or former employees of the .PGlaims dating back to 1990,

® A human rights activist in Papua New Guinea, alf agea member of the review panel for the
remediation programme and a participant in pregatie community programming component of the
reparation package that will follow the assessmé&otaims by individual victims under the programme

" A'local gender expert and the National ConvendhefPapua New Guinea Family and Sexual Violence
Action Committee which participated in the proctisst developed the Porgera remediation programme.
8 http://www.barrick.com/files/porgera/Framework-@fnediation-initiatives.pdiupdated on 16 May

2013.
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when the mine first began operating (16 years leeRarrick became involved in the
operation), are eligible for assessmerithe framework stipulates that support
programmes and services will be chosen in consuitatith the affected women, to
help meet their specific needs. The programmeténded to operate with other aspects
of the Remediation Framework, including communéydl initiatives, and Papua New
Guinea public policy initiatives.

The Porgera remediation programme is run by thegdétar Remediation
Framework Association Inc (PRFA), an associatiocorporated under the law of
Papua New Guinea and independent of Barrick, thé &Jthe PJV Contractors.
Barrick provides funding for the framework throughTrust Fund managed by an
independent Trustee.

According to Barrick, by 22 March 2013 approximgt&l/O women had been
interviewed after filing potential claims under thwlividual reparations programme.
Some 93 of those women are reported to have bsessesd as having claims that meet
the initial threshold eligibility criteria for corderation under the programme. At the
time of writing, no claim has as yet proceedednalisation under the programme.

The UN Guiding Principles on Business and Human Rights and access
to effective remedy

The UN Guiding Principles on Business and Humanh®igprovide an
authoritative framework for how to prevent and addradverse human rights impacts
linked to business. The principles on Access to &bmrecognize that effective
judicial remedy is at the core of the internationaman rights framework and remains
an essential part of the State’s duty to proteandm rights’° They affirm the
obligation of States, as derived from internatiohaman rights standards, to take
appropriate steps to ensure, through judicial, adstmative, legislative or other
appropriate means, that those affected by busiredateed human rights abuse have
access to effective remedfy.

According to the Guiding Principles, State-basedigial and non-judicial
grievance mechanisms should form the foundatiora okider system of remedy.
Within such a system, operational-level grievan@emanisms can provide early stage
recourse and resolutidh. This is particularly so in situations where vicsinof
business-related human rights abuses may not ltwessato effective remedy through
the court system. The Guiding Principles recognikat grievance mechanisms
established by companies may fulfil an importame fo enabling victims to have their
grievances heard and in obtaining remedy for harffered?,

Where a business enterprise has identified thiaast caused or contributed to
adverse human rights impacts, the Guiding Prinsiptate that it should provide for or
cooperate in their remediation through legitimatecpsses? This is an indispensable
part of the corporate responsibility to respect Anmights, as laid down in the Guiding
Principles.

° Barrick acquired the Porgera operation in 2006.
% Commentary to Guiding Principle 26.

1 Guiding Principle 25.

12 Commentary to Guiding Principle 25.

13 Guiding Principle 29.

% Guiding Principle 22.
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Notwithstanding situations where a business erng&gphas identified its
involvement with an adverse human rights impactid®dg Principle 29 calls on all
companies to establish or participate in operatimneel grievance mechanisms in
order to enable grievances to be remedied direxity at the earliest possible stage.
The Commentary to Guiding Principle 29 further gades that operational-level
grievance mechanisms should not be used to preelechss to judicial or non-judicial
grievance mechanisms. In other words, participatimoan operational-level grievance
mechanism must be without prejudice to individuaight to go to court. At the same
time, provided that both parties agree, they atélesh to settle a claim through such
operational-level grievance mechanisms.

In all cases, any non-judicial grievance mechangtrmauld comply with the
effectiveness criteria set out in Guiding Princi@d&. This principle requires that
operational level grievance mechanisms should be:

a) Legitimate: enabling trust from the stakeholderugp® for whose use they
are intended, and being accountable for the famdaot of grievance
processes;

b) Accessible: being known to all stakeholder groumswhose use they are
intended, and providing adequate assistance fosethwho may face
particular barriers to access;

c) Predictable; providing a clear and known proceduth an indicative time
frame for each stage, and clarity on the types rotgss and outcome
available and means of monitoring implementation;

d) Equitable: seeking to ensure that aggrieved pames reasonable access to
sources of information, advice and expertise necgsfo engage in a
grievance process on fair, informed and respetgfuhs;

e) Transparent: keeping parties to a grievance infdrad®ut its progress, and
providing sufficient information about the mechanis performance to
build confidence in its effectiveness and meet guilylic interest at stake;

f) Rights-compatible: ensuring that outcomes and rese@ccord with
internationally recognized human rights;

g) A source of continuous learning: drawing on relévaweasures to identify
lessons for improving the mechanism and preverftige grievances and
harm

h) Based on engagement and dialogue: consulting #ielsblder groups for
whose use they are intended on their design arfdrpeance, and focusing
on dialogue as the means to address and resobsagges?

The criteria are inter-related and should be taden whole. Excluding one will
weaken the ability to meet others and make the amésm as a whole less effectitfe.

'3 points a) to g) apply to all non-judicial grievenmechanisms; point h) is specific to operatioeaél
mechanisms.
' OHCHR Interpretive Guide, p. 75.
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The Porgera remediation framework is an operatiolealel grievance
mechanism that was set up as a direct responseltdonnded allegations of sexual
violence against women residing in the Porgeraeyalperpetrated by men who were
employed at the Porgera mine. The Porgera remedifiamework and its individual
reparations programme should comply with the prowus in the Guiding Principles,
including the effectiveness criteria for non-judicgrievance mechanisms, as stated in
Guiding Principle 31.

These effectiveness criteria provide a benchmarkdisigning, revising or
assessing a non-judicial grievance mechanism likePtorgera remediation framework
to help ensure that it is effective in practice

Where outcomes have implications for human rigbése should be taken to
ensure that they are in line with internationakycagnized human right&.In other
words, assessing whether the programme is rightgeatible in terms of the outcomes
and remedies it offers to the claimants, referesbeuld be had to applicable
international standards on remedy, such as the @&icBPrinciples and Guidelines on
the Right to a Remedy and Reparation.

Allegation concerning legal waivers

According to MWC, the process for finalisation d&ims under the individual
reparations programme, which include the releaselaifns against the companies
involved upon acceptance of a remedy package, mirary to the UN Guiding
Principles. According to MWC, the claimants havd benefitted from any of the
protections or safeguards provided by a legal mhoee or a court of law and the
program has no independent accountability mechanism

The original wording of the legal waiver clausedea follows:

“the claimant agrees that she will not pursue otigpate in any legal action
against PJV, PRFA [Porgera Remediation Frameworkoéiation Inc.] or
Barrick in or outside of PNG. PRFA and Barrick wile able to rely on the
agreement as a bar to any legal proceedings whiy e brought by the
claimant in breach of the agreement.”

In its response to MWC'’s initial letter, Barrickfuted the allegation that the
release clause is inconsistent with the Guidingdisles, emphasising that “under the
Framework a claimant is not required to releaserayhy, at any time, to make a claim
against the perpetrator of the violent act.” B&rradso noted that “Barrick and PJV
fully expect that the Framework will continue tooéxe in order to respond to
legitimate issues and expectations that might ahiseng the course of its operations.
Changes and clarifications already have been, amtintie to be, implemented in
response to engagement with stakeholders who hasedr good faith concerns and
comments.*

According to the Claims Process Procedures Mant, release by the
claimant of any further claim for compensation ay @ivil legal action is part of the

" Commentary to Guiding Principle 31.

18 bid.

19 http://www.ohchr.org/EN/Professionallnterest/P@BesnedyAndReparation.aspx
2 Barrick letter to the High Commissioner, 23 Magt 3.
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final agreement accepted by the claimant and sigyeall parties stipulating the nature
of the reparations settlement, and should be ceresidin the context of the overall
process leading to the agreement (see below discuskthe allegations relating to the
implementation of the process).

The final agreement is signed by the claimant,riBlar and the Porgera
Remediation Framework Association Inc. According ttee template agreement
contained in the Manual, the agreement recites ttiatclaimant was the subject of
sexual violence attributable to one or more curcgriormer employees of the PJV (the
Conduct). The agreement also states that “[w]hde admitting any liability, Barrick
acknowledges the Conduct, expresses its regrahéoharm suffered by the claimant
and encourages the claimant to pursue criminalaawydother civil legal action against
the alleged individual perpetrator(s) of the Conduc

On 16 May 2013, a revised wording of the waivemustawas posted on the
Barrick website. The relevant clause now reads:

“The claimant agrees that, in consideration forReparations, on and from the
date of signing this Agreement, she will not purang claim for compensation,
or any civil legal action, that relates in any waythe Conduct [the claimant
was the subject of sexual violence attributablerte or more current or former
employees of the Porgera Joint Venture], againstRbrgera Joint Venture,
PRFA or Barrick in Papua New Guinea or in any othaisdiction. This
expressly excludes any criminal action that maybbeught by any state,
governmental or international entity. This agreempray be pleaded and
tendered by Barrick, the PJV and the PRFS as amudbshar and defence to
any civil legal action relying on any acts relatedthe Conduct which the
claimant may bring or participate in against Bayrithe PJV or PRFA in any
form of dispute resolution process connected tt sulegal proceeding™

Considerations regarding waiving further legal claims upon settling a claim through
anon-judicial grievance mechanism

The Guiding Principles do not explicitly address tfuestion of whether finality
of a civil claim against a company which has idigdi its involvement with an adverse
human rights impact can be achieved through operaitievel grievance mechanisms.

The issue of waiving additionaivil claims for grievances settled through an
operational-level grievance mechanism is distimomf the issue of possiblgiminal
proceedings: criminal proceedings against perpetaof crime reflect the public
interest in, and the State’s responsibilities fprosecuting and punishing certain
conduct deemed sufficiently harmful. The revisetsim of the waiver clause explicitly
acknowledges that the individual reparations pnogng does not seek to bar
participation in such proceedings. Further, a naligjal grievance mechanism to
address grievances against companies involvedrrahuights abuse which include the
possibility of finalizing claims against the compasdoes not in any way relieve or
diminish the obligations of States under internaichuman rights law to pursue legal
accountability of any actor involved in human rghabuses, including potential
criminal liability.
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The Commentary to Guiding Principle 29 that operal level grievance
mechanisms “should not be used to preclude acceggdicial or other non-judicial
mechanisms” does not distinguish between accesitteer civil and criminal
proceedings. It reflects the recognition in thedig Principles that state-based judicial
and non-judicial grievance mechanisms form the dation of a wider system of
remedy??> while also recognising important role of operatiblevel grievance
mechanisms in providing direct remediation. A clamh should be free to pursue
parallel proceedings and to leave the operatianatlgrievance mechanism process at
any time, as in the case with the individual repans programme.

Guiding Principle 31(f) states that outcomes andedies of operational-level
grievance mechanisms should be “rights-compatilitedt is they must be in line with
internationally recognized human righfsConsideration of rights-compatibility cannot
be limited to the substance of the reparations esmgest alone, but must include
consideration ofany human rights outcomes and implications of the emgent. This
includes consideration of whether barring any ferrthivil legal action related to the
acts for an individual reparations agreement hasnbeeached is in line with
internationally recognized human rights standards

The international human rights legal framework doesexplicitly address the
issue of the final settling of human rights relaggigvancesgainst a company through
a non-judicial mechanism. Fostate-based remediation frameworks there is no
consistent practice or jurisprudence on the issu@ fegional and national courts. The
OHCHR Rule of Law Tools for Post-Conflict Sates: Reparations Programmes, while
dealing specifically with post-conflict situationstates that “it is difficult to decide, in
the abstract, whether it is desirable, in genefal, [state-based] reparations
programmes to be final [meaning extinguishing ferthivil claims]”?* It goes on to
note that contextual factors may play a signifiaah in deciding on the desirability of
making reparations programmes final, such as thetifoning or not of legal systems;
preventing anyone from receiving compensation tviccehe same violation; and that
the presumption should be to leave the possilofitgccessing courts as un-curtailed as
possible.

Based on the above, the presumption should beathdtar as possible, no
waiver should be imposed on any claims settledutlfitoa non-judicial grievance
mechanism. Nonetheless, and as there is no prignliter se on legal waivers in
current international standards and practice, stns may arise where business
enterprises wish to ensure that, for reasons aigability and finality, a legal waiver
be required from claimants at the end of a remmxhigirocess. In such instances, the
legal waiver should be as narrowly construed asiptes> and preserve the right of
claimants to seek judicial recourse for any crirhickims. This is particularly
important for instances of gross human rights Yiots, such as rape and sexual
violence. At no point, and in no circumstance, stiauch a waiver seek to preclude

22 Commentary to Guiding Principle 25.

23 Commentary to Guiding Principle 31.

4 Rule-of-law tools for post-conflict states — Regtms programmes, OHCHR 2008, p. 35.

% In a Press statement dated 7 June 2013, Barriokspaut that “the legal waiver is narrowly framed
exclude criminal matters, exclude participationhia claims of others, and cover only instances a/er
claimant may seek a double recovery from the compamnthe same injury”.
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criminal proceedings against the alleged perpeatratathe company, or prevent the
victim from joining or participating in any crimihaase.

In practice, agreements containing legal waiveus#a can be the subject of
judicial proceedings in many jurisdictions for issuof contract law (for example,
alleging fraud); and national courts may further teguested to rule on the
admissibility of such a clause in a particular caisé context.

Process-related allegations

As outlined above, several of the allegations madainst the Porgera
remediation framework relate to the process ofnitglementation, including when it
comes to transparency, interpretation, and indepresel of legal advice provided to
claimants.

The Claims Process Procedures Manual (‘the Marfiafr the Porgera
Remediation Programme sets out in detail the var@dements of the claims process. It
directly touches upon a number of the issues rdagddWC and others, including

» Translation/interpretation into languages undestiopthe claimants:

The Manual stipulates that “at every step of thecpss, every claimant
will be offered the services of a translator in amduage of their
choosing.”

* Information provided to claimants about the prograrn a manner that
can be understood:

The Manual stipulates that an initial meeting miostheld with each
Claimant, during which the overall process musekgelained orally and
in writing in a language that the Claimant can ustéend. The Claimant
will also be advised to bring a support person lb@dssisted to access
independent legal advice. Further information pdedi to the Claimant
include the criteria for determining eligibility drlegitimacy, the steps
available to protect confidentiality, safety andvacy of the Claimant,
and that the Claimant is encouraged but not reduice report any
criminal conduct to the police.

* Independence of legal advice:

The Manual furthermore stipulates that to parti@pa the Programme,
a Claimant must have access to independent legéaceadlIf the

Claimant does not have a lawyer, the Claims Assessrieam will

facilitate access to an independent legal advi3é&re claimant is
informed that legal fees will be paid directly toetindependent legal
adviser by the programnfé.

% http://www.barrick.com/files/porgera/Claims-Prosdzrocedures-Manual.pdf

2 MWC express concern that the independent legaéseptation is “paid for by Barrick”. It bears
repeating that Barrick provides funding for thegmamme through a Trust Fund managed by an
independent trustee. It is not clear from the tetteho else MWC would expect to fund legal
representation for victims in the process.
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The content of the framework document and the Mieappear to indicate that
efforts have been made to design the process ira@nen that complies with the
effectiveness criteria stipulated and defined ie tBuiding Principles, including
predictability, equitability and transparency.

However, the information received from MWC in reatto these points relate
to the actual implementation in practice of the goaonme. In the absence of an
independent investigation as to how the progranmsnapplied and perceived by the
claimants, OHCHR is not able to comment on the ments made by MWC and
Barrick respectively in relation to how the program is implemented. OHCHR
nevertheless recommends that Barrick take apptepséeps to ensure that the
implementation of the programme is carried out acoadance with the procedural
safeguards stipulated in the Manual, and in a nrappasistent with the Guiding
Principles®®

OHCHR recognizes that the situation on the growngery complex. It also
recognizes that the state of relations between MW its two local partner
organizations on the one hand, and Barrick on therpmay prevent any significant
collaboration in addressing or clarifying the camseraised.

OHCHR recommends that in addition to any furtherestigation by Barrick
itself as to whether the implementation of the paogme corresponds to what is
stipulated in the Manual and is in conformity wikie Guiding Principles, efforts should
be made to establish a process to identify an iddal, group of individuals or
organization, considered credible by Barrick, tlensants and other key stakeholders,
to conduct an independent review of the Porgeradgion programme. If necessary,
the review should identify possible areas for iny@rent in the implementation of the
programme. The independent review should be focusedhe perspectives of the
victims of sexual abuse, and the implementatiothefprogramme should be assessed
against the effectiveness criteria for non-judigi@inedy mechanisms as set out in
Guiding Principle 31.An inclusive and transparent process for estalighand
conducting such an independent review could helgrems$ any residual concerns
stakeholders may have about the implementationeoptogramme.

Allegations concerning the nature of the remedies offered by the Porgera
remediation programme

In its letter of 19 March 2013, MWC alleged thate ttemedy offered by the
Porgera remediation programme is not tailored éohtarm that has been suffered, and
that the remedy is not culturally appropriate. Wameterviewed by MWC were
reported to have indicated a desire for forms ahpensation that addressed the
specific harms they had suffered as a result ofrdéipe, such as loss of housing. One
woman was reported to have requested a particethaedy from those offered, only to
be told later that she would be receiving “chickleMWomen were also reported to
have said that a culturally appropriate form of pemsation for a transgression as
serious as rape would be pigs and the equivaldoe & these pigs in cash, and that
the remedies offered was not in alignment with wthaty would be offered through a
traditional dispute resolution procedure.

% Barrick’s recent changes to the Framework appeegspond to some issues raised by MWC. Some of
the changes were instituted following a reviewhaf programme commissioned by Barrick and carried
out by Business for Social Responsibility (BSR)eBSR review has not been made public.
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According to the Manual, the Claims Assessment Tpegpares a report on the
eligibility and legitimacy of a claim. Where a cfaiis found to meet the criteria of the
programme, the report will include recommendatiohsny programs that should be
made available to the claimant as remedy. Thesgramts will be chosen with the
claimant during the follow-up meeting, and selectiedm a standard range of
programmes available to claimants in general. Timeag include, but are not limited
to: counselling, health care, education and trginappropriate financial reparations for
personal harm or economic damage suffered (atdenedlecting those awarded for
sexual offences in the civil justice system in Raplew Guinea), livelihood assistance,
micro-credit or economic development grants, asscd with the payment of school
fees for the claimant’s children, assistance wgkuming to the home village or
province, and support for making a complaint witle tRoyal Papua New Guinea
Constabulary (RPNGC).

Guiding Principle 31 stipulates that non-judicialegance mechanisms must be
rights-compatible, meaning that outcomes and reesedccord with internationally
recognized human rights. The UN Basic Principled @uidelines on the Right to
Remedy and Reparatith are instructive in offering a broad categorizatioh
reparations measurés:

* Restitution refers to measures which restore the victim to dhginal
situation before the gross human rights violatioosurred, for example
return to one’s place of residence.

* Compensation should be provided for any economically assessable
damage, as appropriate and proportional to theitgra¥ the violation
and the circumstances of each case, such as Ipsttopities and moral
damage.

* Rehabilitation should include medical and psychological care a age
legal and social services.

e Satisfaction is a broad category of measures, ranging from taoséng
at a cessation of violations, to truth-seeking pnblic apologies.

» Guarantees of non-repetition are another broad category which includes
institutional reforms, human rights training angg@wlogical and social
services.

According to OHCHR'’s Interpretive Guide, remediesni an operational-level
grievance mechanism can take a variety of forms rmag include an apology,
provisions to ensure the harm cannot recur, congpems(financial or other) for the
harm, cessation of a particular activity or relasbip, or some other form of remedy
agreed by the parties. The Guide also clarifie$ itha important to understand what
those affected would view as effective remedy,ddition to the business enterprise’s
own view!

29 http://www.ohchr.org/EN/Professionallnterest/PaBestedyAndReparation.aspsee chapter IX.
% The examples are among those listed in the puldit&Rule-of-law tools for post-conflict states —
reparations programmes”, OHCHR 2008, p- 7-8.

3L OHCHR Interpretive Guide, p. 64.
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As described in the Manual, it appears that manghefpossible outcomes and
remedies offered by the Porgera remediation framleware “rights-compatible”,
within the understanding above. However, efforisusth be made to ensure that the list
of possible remedies be comprehensive in termsooksponding to the substantive
elements of remedy under international human rigtéedards, and as reflected in the
Guiding Principles.

In terms of the allegations made by MWC about tteeg@dural and substantive
aspects of effective remedy, it appears that thmey be significant differences
between what is stipulated in the Manual, and whkaalleged about the practical
application of the programme. OHCHR refers to whkias said above in relation to the
other procedural allegations, and recommends tlaatidk take appropriate steps to
ensure that the framework is implemented as stipdlan the Manual and in
accordance with the Guiding Principles, and thatghestion of the remedies offered to
claimants be included in a possible independergstigation. As mentioned above, the
remedy offered should be agreed with the claimased on their wishes, and be in line
with what is considered a culturally acceptablarfaf civil or mediated remedy for
violations of the same nature, i.e. rape and sexioé&tnce. The consideration of this
iIssue is separate from the question of any possibi@nal liability and accountability.
A claimant’s decision to accept a remedy packageutih the remediation framework
should have no bearing on her ability to initiateparticipate in any future criminal
proceedings that may be brought against the patpesror the company.

Allegations concerning selective stakeholder engagement

According to MWC, the alleged flaws in the Porgezaediation programme
could have been avoided “if Barrick had been wglito engage core local and
international stakeholders in the design and implaiation of the framework. In
particular Barrick explicitly excluded from consatibn the leadership of a grass roots
human rights organization in Porgera, the Akali gamissociation (ATA), and the
Porgera Landowners Association (PLOA), which repnés the landowners in the mine
lease area™

For its part, Barrick referred to the “extensivensaltation process” that was
undertaken in the process of setting up the progr@nand refers to concerns about the
good faith and integrity of the two specific orgaations named by MWC. In this
regard, Barrick referred to the 2011 report by Honkaghts Watch that led to the
establishment of the Porgera remediation prograname which is critical of PLOA.

Barrick’s position on this point appears to be supxd by the letter from
Human Rights Watch of 5 April 2013 , which statesttHuman Rights Watch tried not
to work with PLOA “because of serious concerns alioe integrity and legitimacy of
the organization’s leadership”. Human Rights Watdetter also says that “while we
do not necessarily share the views of either [MinWatch Canada or Barrick]...we
think that critiques about Barrick’s refusal to Wwowith these two groups are
misguided and do not reflect the complexity of siteation.”

According to Barrick, both ATA and PLOA had an oppaity in 2012 to
review the Framework and raise awareness of itriékaralso referred to advice

32 MWC letter, 19 March 2013.
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received from (unnamed) “local specialists”, whaieselled against including such
groups on gender related grounds.

The Guiding Principles require that every effort lhade to consult with all
relevant stakeholders, particularly those directiypacted by the company’s
operations. Guiding Principle 31(h) stipulates tbagaging with affected stakeholder
groups about the design and performance of an opea&level grievance mechanism
can help ensure that it meets their needs, thgtwiieuse it in practice, and that there
is a shared interest in ensuring its success.

The situation on the ground in the Porgera valiegleéarly complex, including
when it comes to deciding who most legitimately bansaid to represent or speak on
behalf of the victims of sexual abuse. These twganizations were among those who
consistently raised concerns about sexual abuse droearly stage. At the same time,
doubts have been raised, including by Human Rig¥dsch, as to the legitimacy and
role of these two organizations. Given this contard the fact that both organizations
had an opportunity to review the framework, notedily involving the two
organizations in the development of the Porgeraedkation framework by itself would
not necessarily render the programme flawed atdaach of GP 31.

However, the antagonistic relationship between iBarrand the two
organizations is likely not in the best interestta# victims of sexual abuse. As such, it
Is recommended that efforts be made to mediatsithation.

OHCHR
July 2013

kkkkkkkkkkkkkkkkkkkhkkkkkk



