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International Investment Agreements and the Obligations of Investors to Respect Human Rights

International Investment Agreements (11As) do not pay attention to the obligation of foreign investors to
respect human rights." Especially, the traditional model bilateral investment treaties (BITs) concern the
treatment of investors through facilitating different standards of protection like national treatment, most-
favored-nation, fair and equitable treatment, full protection and security, and free credit transfer.? Ofodile
summarizes the main concerns on the existing traditional BITs: first, most BITs have incorporated
investor protection provisions in detail but silent regarding investor obligations; second, they provide a
greater rigsht to foreign investors than domestic investors; and third, they limit the regulatory power of the
host state.

The ongoing global concerns advocated by different institutions like UNCTAD show that there is a
serious gap in the existing traditional model BITs when evaluated from the perspective of host state
interest, especially in ensuring foreign investment that has a positive impact on sustainable development
including human rights. The 2015 edition of UNCTAD's Investment Policy Framework states that:

I1As currently do not set out any obligations on the part of investors in return for the
protection rights they are granted. Negotiators could consider including obligations for
investors to comply with national laws of the host country. In addition, and parallel to the
debate at the level of national policies, corporate responsibility initiatives, standards, and
guidelines for the behavior of international investors increasingly shape the investment
policy landscape.*

The gap in the traditional BITs is very serious and has forced some countries to terminate their BITs and
claim renegotiation. For example, Indonesia has revealed its plan to re-examine 60 BITs.> South Africa
has terminated its BITs concluded with Luxembourg, Spain, Belgium, Germany, and Switzerland and
decided not to renew some other BITs.’

Coming to the issue of human rights, different commentators voice concern on the human rights treatment
of foreign investors. Foreign investors usually accused of violating the human rights of the local
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community which is mainly due to lack of a binding regulatory framework, like BIT, that requires
investors to comply with domestic and international human rights laws. In relation to this, the Ethiopian
case can be the best example.

There are concerns in Ethiopia that the investment projects of some foreign companies are becoming
productive in the cost of the socio-economic rights of the local community. One area of concern is the
forced displacement of the local community. For example, in Gambella regional state of Ethiopia, Human
Rights Watch reported that -- with inadequate consultation and compensation -- local people have been
forcefully moved from fertile to unfertile areas and without accessing basic social services like school,
clinic, and water.’

As the majority of foreign investors are Chinese, there are many discontents on Chinese companies
operating business in Ethiopia. One of the discontents is that Chinese companies take a little care for the
environment and socio-economic life of local residents and displace them for large investments with little
or no compensation.® For example, in 2016 the business activities of Chinese Company called Shandong
Dong caused a serious public protest. The company launched a donkey slaughterhouse to export the skin
and meat to China and Vietham. The local communities complained that the company’s business
activities were against their religion and culture. As a result of the public protest, the company’s factory
was closed.® But, after a time it resumed the donkey slaughterhouse and currently exporting its products.™

Moreover, recently, more than 115 local residents killed at a rubbish dump near to the capital city of
Addis Ababa. Foreign companies were trying to turn the rubbish into fuel for electricity. It was reported
that the dump had occurred due to careless construction activities of the companies.*

Generally, it can be concluded that there are human rights concerns on the operation of foreign
investments in Ethiopia albeit gross corporate human rights abuse is not recorded yet.

The overall qualitative evaluation tells us Ethiopian BITs neither adequately integrates human rights
provisions nor makes a cross-reference to domestic or international human rights laws. The BITs do not
have a regulatory space except Ethio-France BIT which allows the contracting States a general right to
regulate, i.e. without specifying the matters that could be covered under this right such as
environmental,*® labour, human rights and so on.

Coming to the global aspect, the overall solution is clear, that is, incorporating regulatory space
provisions in BITs. The host state should be allowed to regulate the human rights treatment of foreign
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investors. To this end, human rights provisions shall be incorporated in the preambles (as objectives) and
substantive provisions (as binding rules) of BITs.

The preamble of a BIT may state that the BIT’s objectives shall be achieved without relaxing human
rights. The substantive part may also incorporate a regulatory space provision as follows:

Nothing in this Agreement shall be understood to prevent any Contracting Party from taking any measure
to regulate investment projects of foreign investors in the framework of domestic laws designed to
respect, protect and fulfill international human rights.

The substantive provisions may also directly require investors to comply with domestic human rights law
as stated in the new Indian model BIT. The BIT requires investors to refrain from engaging in corruption
activities and comply with the law of host State related to human rights.**

It is evident that sustainable development includes, among others, human rights, labour standards, health
and safety measures. Among these, it looks that the sustainable development goals (SDGSs) give due
emphasis on gender equality which is a very important issue as far as business and human rights are
concerned. As mentioned under Goal 5 of the SDGs, the specific target concerning gender equality is
ending all forms of discrimination and violence against all women and girls in the public and private
spheres.” As articulated under Goal 12, companies are encouraged to adopt sustainable practices and to
integrate sustainability information into their reporting cycle -- which means including gender equality.*®
As far as foreign investment is concerned, if incorporated in binding agreements like BITs and effectively
implemented, those mentioned SDGs will have a positive impact on the improvement of the human rights
treatment of investors. The issues of SDGs or human rights are not new for most investors as they
themselves also incorporate them in their code of conducts. For example, the code of conduct of Nestle
SA states ‘Nestlé respects the personal dignity, privacy and personal rights of every employee and is
committed to maintaining a workplace free from discrimination and harassment’*’. But, what matters is
the implementation. In this regard, the launch of a Global Commission on Business and Sustainable
Development and some advocacy made by Global Reporting Initiative (GRI) are good starts to make
companies practical in achieving the SDGs and the principles of their own code of conducts related to
human rights.
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