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Report of the Working Group on the issue of humarmights
and transnational corporations and other business
enterprises

Summary

This report explores the challenges faced in adiing adverse
impacts of business-related activities on the agbit indigenous peoples
through the lens of the United Nations Guiding Eiptes on Business and
Human Rights. The focus is how the Guiding Priresptan bring clarity to
the roles and responsibilities of States, busieessrprises and indigenous
peoples when addressing these impacts. It identifrgplementation gaps
and challenges with regard to the State duty tdeptoagainst business-
related human rights abuses and the corporate neiyildy to respect
human rights, and the corresponding obligationsitired to access to
effective remedy. Finally, the Working Group makesommendations to
States, business enterprises and indigenous pedpieshe effective
operationalization of the Guiding Principles witbgard to the rights of
indigenous peoples.
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Introduction

1. The issue of business-related impacts on thietsrigf indigenous
peoples has been addressed by a number of Unitednslanechanisms,
including United Nations treaty bodfesthe Expert Mechanism on
Indigenous Peoplésand the Special rapporteur on the rights of inuiges
peopled. Such studies have highlighted the specific festwof indigenous
cultures, namely their deeply rooted spiritual awdltural special
relationship to lands, territories and resourcesclwvhndigenous peoples
traditionally occupy or use. They have noted thewerall social and
economic marginalisation, which limits their alyilito successfully assert
their rights. It has also been documented thagembus peoples are among
the groups most severely affected by the activitiethe extractive sectyr
the agro-industrial and the energy sectors. Repativerse impactsange
from impacts on indigenous peoples’ right to mamtaheir chosen
traditional way of life, with their distinct cultat identity’; to discrimination

in employment and accessing goods and servicesuding financial

UN Committee on Economic, Social and Cultural RiJ@E&SCR): General Comment No. 7 (1997)
The right to adequate housing: forced evictionsad®, E/1998/22, annex IV; General Comment No.
15 (2002) The right to water, E/C.12/2002/11, parad6; UN Committee on the Rights of the Child
(CRC): General Comment No. 11 (2009): Indigenous odrildaind their rights under the Convention,
CRC/C/GC/11 (2009), par. 16; General Comment No. 14 (2@&t8te obligations regarding the
impact of the business sector on children’s rights.

A/HRC/EMRIP/2012/CRP.1; A/HRC/21/55.

A/HRC/24/41; ANAHRC/FBHR/2012/CRP.1.

A/HRC/18/35; AIHRC/22/43; AIHRC/FBHR/2012/4. Cathal Doyl#|, Carifio: Making Free Prior &
Informed Consent a Reality. Indigenous Peoples amé#ractive Sector. London 2013.

U.N. Doc. E/CN.4/2006/97 (2006), para 25; Rights Redources Initiative: Impact of the extractive
industry on the collective land and forest rightp@oples and communities: A summary, 2012.
http://www.rightsandresources.org/documents/files/d915.pdf

Human Rights Committee Communication No. 511/1998shian and others v. Finland, Views
adopted on 26 October 1994; Saramaka People \nadoe, Judgment (IACtHR, 12 Aug. 2008).
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services); access to land and security of landré&nto displacement
through forced or economic resettlement and aswsatiserious abuses of
civil and political rights, including impacts on tman rights defendexgight

to life and bodily integrity’.

2. As indigenous peoples face a heightened riskvefall social and
economic marginalisation, some are even more vaierto human rights
abuses connected to business activities and atadextfrom agreement
processes and other consultations that irrevocatflyence their lives.
These include indigenous women being describedhasl “‘class citizens®
and often subject to multiple forms of discrimimatj based on gender and
ethnicity. While economic development may offer ogpnities for
indigenous women, it can deprive them of their taxgslivelihood, increase
their vulnerability to abuse and violence and undee their social statlis
Further groups at risk of multiple discriminatiomciude indigenous
children, older persons, youth, people with disaéd as well as LGBT

people.

10

11

A/65/281.

A/HRC/19/55.

Inter-American Commission on Human Rights, OEA/S&f/lL/Doc 66, 31 December 2011;
A/HRC/16/51/Add.3, Para 34.

E/C.19/2004/23, Para. 3; E/C.19/2012/3. UniteddWatiOffice of the Special Adviser on Gender
Issues and Advancement of Women and the Secretétia¢ United Nations Permanent Forum on
Indigenous Issues: Briefing Note No. 6, Gender amligenous Peoples’ Human Rights.

The Report of the UN Special Rapporteur on the ptmma@nd protection of human rights and
fundamental freedoms while countering terrorismendhat the use of counter-terrorism laws to
suppress indigenous groups’ claims for economiciaband cultural rights has particular adverse
impacts for women within those communities, inchglin some instances, killings of indigenous
women leaders (UN Doc A/64/211, Para 28.).
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3.  Additionally, indigenous peoples feel the cuniuta effect of
vulnerabilities which individually affect other grps who face increased
risk of human rights violations, such as peasasgssonal workers, the
landless and ethnic minorities. They are often di@rgof racial
discrimination, are politically and economically mgimalized, lack formal
titles over their land and are often excluded fritve regular labour market.
Indigenous women often suffer specific forms ofcdimination or abuse,

such as sexual violence.

The United Nations Guiding Principles on Busiress and
Human Rights

4.  The Human Rights Council unanimously endorsed.thited Nations
Guiding Principles on Business and Human Right20al (the “Guiding
Principles”}?, the first comprehensive global standard on bussinend

human rights, which have received widespread palisupport.

5.  Within its mandate to “give special attention gersons living in
vulnerable situations®, the Working Group decided to highlight the impact
of business operations on the rights of indigen@e®ples, and to
demonstrate the value of using the Guiding Priesipin this specific
context. The Working Group held an open consultetioring its 4' session

and received a number of submissions and suggsstioom all

12 A/HRC/Res/17/4.
13 A/HRC/Res/17/4, paragraph 6(f).
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stakeholderd. Particular attention was paid to exchange antbglige with

indigenous peoples and their organizations, as agBeeking the views of
the business community and individual businessesstatives, though
meetings and workshops at various international. fBeports produced by
United Nations bodies mandated with the protectibimdigenous peoples’
rights were examined as primary sources of intéagioen and application of
those rights. The Working Group wishes to exprsssincere appreciation

to all those who engaged with it throughout theedigyment of this report.

lll. Partl - The State duty to protect indigenouspeoples’ rights

6. The Commentary to Guiding Principle 1 reaffirttet States as
parties to international human rights treaties thiee principal bearers of
human rights obligations, and that they have a dutyespect, protect and
fulfil the human rights of individuals within theiterritory and/or
jurisdiction. The duty to protect implies that &tmust take measures to
prevent or end infringement upon the enjoyment afiveen human right
caused by third parties. In the context of indigenpeoples’ rights, such

third parties are often business enterprises.

7. The duty to protect is derived from existing fammobligations or
commitments that States have undertaken and wickviaely recognised
by the international community. The most significamternational

instruments in the field of indigenous peopleshtgyare the United Nations

1 A/HRC/WG.12/4/1.
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Declaration on the Rights of Indigenous Peoples DBW)* and
International Labour Organization (ILO) Conventid69'®. Significant
progress has been made in recent years and indiggreoples’ rights to
lands have been constitutionally or legally ackremged. Nonetheless,
indigenous peoples continue to face many obstacldse full enjoyment of
their rights, beyond limitations on rights as amesgribed by law and
necessary to protect the rights and freedoms arsttand in the interests
for example of national security, public safetydguublic ordet®. In some
countries, legislation concerning indigenous pe®pde human rights is
inconsistent with other sectoral laws, in particdlase related to mining or
natural resource exploitation which often fail belude provisions ensuring
respect for indigenous peoples’ traditional owngrstights. Finally, the
“implementation gap” between the legislation and thdministrative,
political or juridical practice of States, is stdf concern particularly with

regard to land programmé&s.

8.  The State duty to protect against human rightssa by third parties is

a standard of conduct. Therefore, States are naeeesponsible for abuse

15
16

17

18

19

A/RES/61/295.

ILO Convention 169 concerning Indigenous and Triabples in Independent Countries. See also
ILO Convention 107 concerning the Protection anddrdtion of Indigenous and Other Tribal and
Semi-Tribal Populations in Independent Countries.

Constitution of Nicaragua; Mayagna (Sumo) AwasyhinCommunity v Nicaragua, Inter-American
Court of Human Rights, Judgment of 31 August 200tieS€ NO. 66, para. 151; Centre for
Minority Rights Development (Kenya) and Minority RtghGroup International on behalf of
Endorois Welfare Council v Kenya, African Commiss@mnHuman and People’s Rights, 276/2003
(4 February 2010), para. 209.

Limitations are expressed in various forms inriméional human rights laws, and are themselves
interpreted restrictively.

Report of the Special Rapporteur on the situatidmuofian rights and fundamental freedoms of
indigenous people, E/CN.4/2006/78.
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of indigenous peoples’ rights by private actorswdweer, States may breach
the duty to protect where such abuse can be atdbio them, or where
they fail to take appropriate steps to preventestigate, punish and redress
private actors’ abus®.States should set out clearly the expectationahat
business enterprises domiciled in their territongl/ar jurisdiction respect
human rights throughout their operations; and Stak®uld, amongst other
measures, provide effective guidance to businessrgises on how to
respect human rights throughout their operafibnés noted in the
Commentary to Guiding Principle 3, States shouldsater a smart mix of
measures to foster business respect for humarsrightasic measure could
be the requirement that business operations spatyfiand effectively
consider the risks of impacting the rights of iretigus peoples; and provide

guidance to this end.

Free, prior and informed consent and the Stateuty to protect

9.  Free, prior and informed consent (FPIC) is alaimental element of
indigenous peoples’ rights, on which the ability drercise and enjoy a
number of other rights rest. States have an oldigato consult and
cooperate in good faith in order to obtain FPICobefthe adoption of
legislation or administrative policies that affantligenous peoplé&s and

the undertaking of projects that affect indigenpesples’ rights to land,

20
21

22

Commentary to Guiding Principle 1.

Guiding Principles 2 and 3(c). See Guiding Prilecipwith regard to State support in conflict-
affected areas.

Article 19 UNDRIP.
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territory and resources, including mining and othetilization or
exploitation of resourcé&sIn certain circumstances, there is an obligatoon
obtain consent of the indigenous peoples concerbegond the general

obligation to have consent as the objective of atiagory*.

10. UNDRIP ties the enjoyment of many indigenousesiir rights to the

requirement of seeking to obtain FPIC, including tiyhts to land, culture,
development and subsistence, which are often afidey business impacts.
FPIC is thus both an indicator of whether the Sthaiky to protect has been
observed, and an instrument to prevent adversecingmahuman rights. For
indigenous peoples, FPIC is an expression of theyht to self-

determination, and consequently, to control then derritories, resources
and destinies. As such, any FPIC process shoul@dsbér as possible

determined and controlled by the particular indmehcommunity>

11. The components of FPIC have generated muchratsand debate at
nationaf® and regiondl level, and international human rights boéidsave

provided useful guidance. While FPIC does not remdly require

10

23
24

25

26
27

28

Article 32 UNDRIP.

Article 10 UNDRIP (relocation of indigenous peapfeom their lands or territories); article 29
UNDRIP (storage or disposal of hazardous material;digenous peoples’ lands or territories).
Doyle &l Carifio, p. 17.

For example, see El Diquis hydroelectric projectosta Rica (A/HRC/18/35/Add.8).

The Inter American Court of Human Rights held thahie context of large-scale development
projects within the ancestral territories of indigas and tribal peoples which have a significant
impact on their property rights and on the useamjdyment of such territories, States had a duty to
consult them and to obtain their free, prior, imied consent according to their customs and
traditions (I/A Court H.R., Case of the Saramaka RewpBuriname. Preliminary Objections, Merits,
Reparations and Costs. Judgment of November 28, 8#dies C No. 172, par. 134-137).
A/HRC/12/34; A/HRC/24/41, paras 26-36; CERD General Ragendation XXIII on indigenous
peoples urges that no decisions directly affedtirege peoples’ interests are taken without their
consent; Human Rights Committee Communication No. /2486, Angela Poma Poma v Peru,
Views adopted on 27 March 2009.
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unanimity and may be achieved even when individaalgroups within the
community explicitly disagreg the alleged difficulty of the identification
of legitimate representatives of indigenous peopiesof particular
importance, as well as the definition of “consem’” the context of
indigenous customary institutions. Further chalenge in applying FPIC
where consent involves customary decision-makinggsses (for instance,
if these exclude a significant proportion of thentounity, such as women),
and knowing whether ‘consent’ which is given at tbatset of an
investment could be withdrawn at a later stageteStgdand business
enterprises, as per Part Il below) are advisedkék sin open and inclusive
dialogue with attention to both men and women, udtlg, where
applicable, with national federations and umbrebaganisations of
indigenous peoples. When such an approach is takdigenous peoples
will themselves identify their legitimate repressites. Likewise, the
indigenous peoples affected should determine autonsly how they
define and establish consent, while extra attennioist be given to ensuring
that women and other potentially disenfranchisenigs are included in the
process. Mechanisms and procedures should be isbt&blto verify that
FPIC has been sought. This would also serve tarenthat businesses
enterprises are not seen to create division witbimmunities in relation to
a proposed activity. In order for these mechanisonéunction properly,

indigenous peoples must be included in their deraknt. If it is

2 For example, IFC Performance Standard 7 para 12.

11
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determined that the elements of FPIC have not begpected, it may lead
to the revocation of consent given. There may lsesahere the legitimacy
of community representatives is disputed or whesmrunities do not
reach informed consent according to their own decimaking modes. In
such cases, additional time and effort from allesicare required and
responses should be guided by the principle of Rih flows from the
rights of indigenous peoples and which cannot, eheris required by

UNDRIP, be replaced by seemingly easier ways tainlmonsent.

The State-Business nexus

12. State-owned or controlled corporations appearbé playing an
increasing role in business activities which adegrémpact on indigenous
peoples, including in Latin America, Africa and &% Many of these
enterprises are investing in resource extractiomi(g, forestry or oil

drilling) or infrastructure projects (dams, roaggjelines, etc.) that affect

indigenous lands and territories.

13. Large state-driven development programmes #en anitiated and
planned at senior government levels and implemeimezlose interaction
between government bodies and large private oe-stahed corporations.
In many cases, such programmes affect territomésbited or used by
indigenous communities and carry a high risk of eadg impact on

indigenous communities. When a State assigns gitat@portance to the

12

30

Kowalski, P, M Bluge, M Sztajerowska and M Egelé2@13), State-Owned Enterprises: Trade
Effects and Policy Implications, OECD Trade Poli@per, No. 147, OECD Publishing.
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realisation of a given project, indigenous commniasitare at an increased

risk of political and economic marginalisation.

14. In situations where business enterprises areedwr controlled by the
State, or receive substantial support from Stateneigs, the Guiding
Principles provide that States should take addilisteps to protect against
human rights abuses by those business enterffrisesrder to meet their
duty to protect the rights of indigenous peoplekisTcould be achieved
through the development of a comprehensive poliagnéwork prior to the
planning and development of such programmes. Suddmnzework should,
inter alia, ensure the full recognition and operationalizatod the right of
indigenous peoples to self-determination and tdigpate in decision-
making in matters affecting their rights; their higto “determine and
develop strategies for exercising their right tovelepment” and “for the
development or use of their lands or territoriesther resourced® and the
principle of FPIC, which flows from these rights.dddition, the framework
should establish effective remedy mechanisms, wsindhuld be binding for
State authorities and the private or state-ownddrgrnses involved (see

further Part 11l below).

Ensuring policy coherence

15. Free trade agreements (FTAs) and bilateralsinvent agreements

(BITs) entered into by States with the aim of proimgp trade and

31 Guiding Principle 4.
32 Articles 23 and 32 UNDRIP.

13
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investment have a significant impact on indigenqeopled®. Such
agreements are reported to have been entered mtmamy occasions
without proper consultation. They often concernestments in natural
resource extraction in indigenous lands and tereso with risk of adverse
impacts on the rights of indigenous communitiespanting livelihoods,
culture, and indigenous peoples’ ability to decideir own paths to
development. Further, laws enacted and policieslemented further to
these agreements can weaken the protection of andigs lands and
resources. In some cases, States have criminalimigenous protests
against such agreements by prosecuting indigeneadetship, or by

repressing communities that have demonstrated stghieni*.

16. While the aim of FTAs and BITs includes inciagseconomic
growth by promoting and protecting internationaldie and investment, they
can weaken States’ abilities to regulate domesficahd as a consequence,
restrict the ability of States to implement intdromal human rights

obligations, or to adhere to new obligations orlewng standards>

17. In this regard, Guiding Principle 9 providesatthStates should

maintain adequate domestic policy space to meet tmeman rights

14

33

34
35

Bilateral and multilateral investment agreemenigelgrown from 300 in 1990 to 3000 in 2010.

Aust, Anthony, Handbook of International Law 345d2ed., 2010).

Inter-American Commission on Human Rights, 2011, éitc A/HRC/16/51/Add.3, Para 34.

Pahis, Stratos, Bilateral Investment Treaties atefhational Human Rights Law: Harmonization
through Interpretation, International Commissiodwifists, Geneva, 2011. The well-known risks of
so-called stabilization clauses led the former &bp&epresentative John Ruggie to encourage States
to ensure a new model of trade agreements thatlft@mmobust investor protections with allowances
for bona fide public interest measures, includingian rights, applied in a non discriminatory
manner” (A/HRC/14/27, par.23).
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obligations when pursuing investment treaties amwitracts. In doing so,
States should take into account the specific needs vulnerabilities of
indigenous peoples, which are gender sensitivggvtd restricting their
ability to meet their obligations towards them. @ng Principle 8 addresses
the need for policy coherence between businessirarestment agendas
pursued by States and their human rights polfcieghich is of great
relevance to indigenous peoples whose rights aguéntly impacted by
business and investment. States should also refelrited Nations
Conference on Trade and Development’s InvestmelityPleramework for
Sustainable Developméhtand the Principles for Responsible Contricts

for further guidance.

Part Il - The corporate responsibility to respect indigenous
peoples’ rights

18. Guiding Principle 11 provides that businessemgmises have a
responsibility to respect human rights, meaning tthey should avoid
infringing on the human rights of others and shaddress adverse human
rights impacts with which they are involved. GugliRrinciple 22 stipulates
that where business enterprises identify that tlease caused or contributed
to adverse impacts, they should provide for or esate in their remediation

through legitimate processes. Business enterpmsag undertake other

36

37
38

Guiding Principle 10 makes similar points fort8tacting as members of multinational institutions
that deal with business-related issues.
http://unctad.org/en/PublicationsLibrary/webdidep@12d6_en.pdf.

A/HRC/17/31/Add.3.

15
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commitments, such as ensuring that local communitienefit from
employment opportunities, which may contribute tee tenjoyment of
rights®®. But this does not offset a failure to respect anmights throughout

their operations.

19. While business enterprises generally do noe lthrect human rights
related legal obligations emanating from internaianstruments, they will
often have legal obligations resulting from Sta#evd that incorporate
international standards, or contractual obligatiaitt regards to respecting
international standards.The Guiding Principles specify that the
responsibility of business enterprises to respaghdn rights refers to
“internationally recognized human right&"and that business enterprises
can have an impact on virtually the entire spectrinthese rights, as
including the International Bill of Rights and thminciples concerning
fundamental rights set out in the ILO’s Declaration Fundamental
Principles and Rights at Wdtk Depending on circumstances, business
enterprises may need to consider additional stastfarsuch as UNDRIP

and ILO Convention 169, where they may have an raévenpact on the

16

39

40

41

42

See the impact benefit agreements signed by thiedhNunavik and the Raglan mining company
before the development of the Raglan mine (Canadarre for Community Renewal et. al.,
Aboriginal Mining Guide, 2009).

Guiding Principle 12. The Commentary to GuidingBiple 23 states that in conflict-affected areas,
business enterprises should treat the risk of bedmgplicit in gross human rights abuses committed
by other actors (e.g. security forces) as a legaiiance issue.

Adopted on 18 June 1998 (including the provisionsndigenous peoples in ILO Convention
concerning Forced or Compulsory Labour (No. 29) @odvention concerning Discrimination in
Respect of Employment and Occupation (No. 111)).

Commentary to Guiding Principle 12, including gtandards of international humanitarian law in
situations of armed conflict.
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rights of individuals, both men and women, belogdio specific groups or

populations that require particular attention, sastindigenous peop®s

20. There is a growing understanding by businessrgrses of the need
to address the legacy of past wrongs inflictedrmligenous communities as
a result of business activities, which can in ftsgsult in additional
challenges in seeking to address potential adverpacts going forwart.
Engaging in dialogue over legacy issues and deirejaggn understanding of
any continued impacts can be an important aspeetiitding a relationship
with indigenous communities that enables effectmplementation of the

Guiding Principles and respect of indigenous pedpights.

21. Going forward, and in line with FPIC, good faitonsultation and
participation is crucial particularly in respectlnisiness decisions that will
have a substantial impact on indigenous peoplegitsj including large
“‘community footprint” projects such as mining, abtdsiness and
infrastructure. In practice, to avoid adverse intpags well as business
risks, businesses need to ensure that the StatePIll process is adequate.
In the absence of an adequate State-led FPIC woadsisiness enterprise
needs to consider carefully whether it can procesil the project without
the risk of causing or contributing to adverse iotpaon the rights of
indigenous peoples: the failure to inform, engagel aonsult with

indigenous peoples, both men and women, not ontieumines the ability

43 See the Global Compact's upcoming Business Refef@nitie on Indigenous Peoples’ Rights
(http://lwww.unglobalcompact.org/Issues/human_rihdsgenous_peoples_rights.html).
4 Doyle, Carifio, loc. cit p 47.

17
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of a business enterprise to respect rights (asay not be aware of its
potential or actual impacts), but it also fosterastrast between
communities and business enterprises and can leadistuptions of

operations.

Policy commitment

22. Guiding Principle 15 states that in order teetrtbeir responsibility to
respect human rights, business enterprises shawlkel ih place policies and
processes appropriate to their size and circumstands a basis for
embedding their responsibility to respect humahtsagbusiness enterprises
should express their commitment to meet this resipdity through a high-
level public statement, making this commitmenteac| overarching policy
that will determine their actions. The policy coninment is distinct from the
operational policies and procedures necessary toeénthe commitment
through the business enterprise which help tramsldite high-level

commitment into operational ternfs.

23. Guiding Principle 16 clarifies how this policpmmitment should be
developed. In the case of potential impacts ongeibus peoples, business
enterprises should translate and make the policywngement easily
available to potentially affected indigenous grqufis example through
outreach meetings and consultations. In making pbkcy commitment

available and known to potentially affected indiges peoples, business

18

4 OHCHR Interpretive Guide on the Corporate Responsilidi Respect Human Rights, p. 26.
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enterprises should take into account differencedanguage of groups,
literacy levels (particularly among women and anfible groups), and
cultural preferences for the way in which inforroatiis transmitted and
received. It may be that in particular circumstandeusiness enterprises
should be further encouraged to include specifiovigions on its
relationship with indigenous peoples, in order tokreowledge the
specificities of their situations. In such casese tclauses should be
developed through a participatory process involvirigdigenous
representatives and human rights experts, and dy@ext| as with all policy

commitments, at the most senior level.

24. A key element of such a policy commitment stolk respect for
indigenous peoples’ specific rights, in particul@spect for collective rights
to lands and resources in accordance with their cwstomary laws,
traditions and practices. Any policy commitment apeally referencing

indigenous peoples should also lay out principles gdngagement with
indigenous communities, including good faith cotetidns, and when and
how the business enterprise will seek to ensungestdor the principle of

FPIC, flowing from the rights of indigenous peofifes

46

Article 18 UNDRIP. See also the Canadian Supremet@auiting that in the context of Aboriginal
title, the Crown’s obligation to consult affecteddklginal group(s) “must be in good faith, and with
the intention of substantially addressing the camzef the aboriginal peoples whose lands are at
issue.”; and that “the Crown is under a moral, if adegal, duty to enter into and conduct
negotiations [with Aboriginal peoples] in good faiDelgamuukw v. British Columbia [1997] 3
S.C.R. 1010).

19
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25. A number of inter-governmental agencies andrivdtional financial
institutions have incorporated FPIC into their p@ls and programmes on
indigenous peoplés In May 2013, the International Council on Miniagd
Metals (ICMM) adopted a policy statement on indiges people¥, with a
commitment to work to obtain the consent of indigen peoples for new
projects (and changes to existing projects) tha lacated on lands
traditionally owned by or under customary use afigenous peoples and

are likely to have significant adverse impactsmigenous peoples.

26. Beyond the development of the policy committnen review of
corporate best practite suggests that the following approaches to
embedding the commitment into relevant policies gndcedures are

conducive to the effective implementation of thencaitment:

27. First, business enterprises should, through fraicy commitment,

seek to build a work environment that is culturaiyare, gender sensitive
and inclusive, and insist on adequate understanbdingmployees and
contractors of the specificities of indigenous gdespand the respect of the

rights, cultures and customs of indigenous peopidsn the communities

20

47

48

49

Strategy for Indigenous Development and its Ogpmral Policy on Indigenous Peoples adopted by
the Inter-American Development Bank (2006); Europ@ank for Reconstruction and Development.
Guidance Note on Indigenous Peoples (2010).

International Council on Mining and Metals, Indigeis Peoples and Mining, Policy Statement, May
2013. http://mwww.icmm.com/publications/icmm-positistatement-on-indigenous-peoples-and-
mining. The policy statement has been criticiseddaye indigenous groups.

Much has been done in extractives in comparisariter sectors such as agriculture, construction, o
pharmaceutical (which often source plants for meég using traditional knowledge and traditional
lands). See ICMM, 2010, Good Practice Guide: Indiges Peoples and Mining
(http://lwww.icmm.com/library/indigenouspeoplesgyid®IECA, 2012, Indigenous Peoples and the
oil and gas industry: context, issues and emergdaay practice.
(http:/lwww.ipieca.org/publication/indigenous-peegland-oil-and-gas-industry-context-issues-and-
emerging-good-practice).
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in which the projects are located. In this regémasiness enterprises should
organise specific trainings as an obligatory paft tke contracting

procedure.

28. Further, business enterprises should, in tpelicy commitment,
recognize that land rights and tenure, includingdtase and ownership
rights based on customary laws, traditions andtjpes; can be the root of
disputes between companies and indigenous peofhey. should identify
ways in which to prevent such disputes and engagedsonable efforts to
prevent them, and if they occur resolve them thinoagjturally appropriate

mediation, using third parties that indigenous pesfrust.

29. With regard to consultatiBh business enterprises should include in
their policy statement a requirement to ensure itifatmation is conveyed
in a manner that can be understood and to bothandrwomen. Business
enterprises need to be aware of the imbalance weipand take specific
measures to address this, so that they and the aoitynmeet on an equal

footing.

Human rights due diligence

30. Guiding Principles 17 to 21 define the paramsefer human rights
due diligence to be undertaken by business ensexpin order to identify,
mitigate and account for how they address adveuseah rights impacts.

The Commentary to the Guiding Principles state thatiness enterprises

50 Article 18 UNDRIP.

21
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should pay special attention to any particular humights impacts on

individuals from groups or populations that may dieheightened risk of
vulnerability or marginalization, such as indigeaqueoples; and that they
should seek to understand the concerns of potnsitiected stakeholders
by consulting them directly. Guiding Principle 1€ates that in order to
prevent and mitigate adverse human rights impdmisjness enterprises
should integrate the findings from impact assesssnewwross relevant
functions and processes, and take appropriatenaclins action will vary

according to whether the business enterprise canise€sntributes to an
adverse impact or whether it is involved solelyotlgh a business

relationship; and the extent of its leverage inradsing the adverse impact.

31. Given the specificities of adverse impacts pndigenous peoples,
generic Environmental, Social and Health impacessments may not be
sufficient to fully identify and address potentibbman rights riskg
especially with regard to their collective rightsland, resources and self-
determination contained in UNDRYP Indigenous peoples’ rights can be
adversely impacted by acts of commission and oonsdihere may also be
unintended consequences that may not be easilyifiddnfrom standard
impact assessments. Therefore, the requirementahmgful consultation

with indigenous peoples in the human rights duigelice process may be

22

51

52

Various industry initiatives address due diligen8ee IPIECA, 2012, Human rights due diligence
process: a practical guide to implementation fband gas companies
(http://www.ipieca.org/publication/human-rights-ddi#igence-process-practical-guide-
implementation-oil-and-gas-companies).

A/66/288, paragraphs 93-102.
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particularly important to enable business enteegrito identify the full
range of actual and potential impacts, particulaolyidentify and address
gender differentiated impacts. Business enterpristesuld ensure that
impact assessment processes provide for an evidessel and gender
disaggregated review of socio-anthropological issygertaining to any
adverse impacts on indigenous peoples living injeptoaffected areas.
Further, business enterprises should ensure thphdimassessments are
robust enough to detect differentiated impacts assiple vulnerable groups
who may sustain greater adverse impacts from thee sgperation due to
political, economic or social marginalization withithe indigenous

community.

Part Il - Access to effective remedy

32. Guiding Principle 25 clarifies that States miakie appropriate steps
to ensure, through judicial, administrative, legisle or other appropriate
means, that when business-related human rightealmesur, those affected
have access to effective remedy. This includesideriag ways to reduce
legal, practical and other relevant barriers, sasthose based on gender.
Of particular relevance to indigenous peoples dre provisions for
remedies included in UNDR#3 and in ILO Conventions 169, 29 and 111.

The Inter American Court of Human Rights54 has geced the need for

53

54

See Atrticles 8, 11, 27, 28, 32, 34, 37 and 40 UNDRlee EMRIP’s Study on Access to justice in the
promotion and protection of the rights of indigea@eoples (A/HRC/24/50).

The Court has affirmed that indigenous peoples Haeight to the existence of effective and prompt
administrative mechanisms to protect, guarantegramuiote their rights over ancestral territories.

23
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States to ensure access of indigenous peoplesstizguin a collective
manner, in accordance with their culture. In dosgg it highlighted that
judicial remedies which are only available to pessowvho claim the
violation of their individual rights to private goerty are not adequate or
effective to repair alleged violations of the rightcommunal property of
indigenous and tribal peopkssand other forms of discrimination that could

lead to a denial of access to remedy.

State-based judicial mechanisms

33. Guiding Principle 26 provides that States sthotalke appropriate
steps to ensure the effectiveness of domestic ipldmechanisms when
addressing business-related human rights abusekidimg considering
ways to reduce legal, practical and other relebantiers that could lead to
a denial of access to remedy. The Commentary taGihieing Principles
recognises that legal barriers to access to remsedid include instances
where certain groups, such as indigenous peoptesexcluded from the
same level of legal protection of their human rigtitat applies to the wider
population; and that individuals from groups at ghéened risk of
vulnerability or marginalization can face additibmapediments to using

mechanisms.

24

55

States must establish administrative proceduresswive land claims in such a way that these
peoples have a real opportunity to recover theid$a Such procedures should be accessible and
simple and the mechanisms should be granted thessaty technical and material conditions to
provide a timely response to the requests (I/A CHUR., Case of the Yakye Axa Indigenous
Community v. Paraguay. Merits, Reparations and Cadstigment of June 17, 2005. Series C No.
125, par. 102).

I/A Court H.R., Case of the Saramaka People v. Smen&reliminary Objections, Merits,
Reparations and Costs. Judgment of November 28, 8aigs C No. 172, par. 179.
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34. Additional measures may therefore be requiredebhsure non-
discrimination against indigenous peoples in tiiigal sphere through the
identification and removal of obstacles to equaless, including in the use
of indigenous languages. States should ensurddapak systems recognise
indigenous peoples as subjects of internationaldagtake into account the
social realities of their specific status. This nraguire States to allow and
require courts to recognise indigenous peoplestoouary laws, traditions
and practices, and customary ownership over thamdd and natural

resources in judicial proceedings

State-based non-judicial mechanisms

35. The Guiding Principles recognise that Statethasion-judicial
mechanisms can play an essential role in complengeahd supplementing
judicial mechanisms. Even where judicial systenes effective and well-
resourced, they cannot carry the burden of addrgsdl alleged abuses’
Non-judicial mechanisms may be more accessiblelyisignificantly lower
costs and pursue a dialogue-oriented approachnimte allowing for a
speedier resolution of a dispute. In order to ensheir effectiveness, non-
judicial mechanisms should meet the criteria in dBwy Principle 31
(namely that they be legitimate, accessible, ptatie, equitable,
transparent, rights-compatible and a source oficootis learning). While

the mechanisms described in this report can plagra important role for

% AJHRC/24/50.
57 Commentary to Guiding Principle 27.
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the purposes of accountability, the extent to whtaky comply fully with

the criteria laid down in Principle 31 should belexed further.

36. National Human Rights Institutions or Ombudsnadiices have an
important role to play in addressing indigenous pbesi grievances
regarding business-related human rights abusgsrircular those referred
to natural resource exploitatidn As with judicial mechanisms, States
should consider ways to address any imbalance ketwee parties to
business-related human rights claims; and any iaddit barriers to access
faced by indigenous peoples. This could arise when example
mechanisms are unable, due to lack of funding ondru resources, to
effectively reach out to all those affected acrthes whole territory of the
State, thereby making it difficult for indigenousgples to gain access to the
mechanism; or where language barriers impede ac@é&ss mechanisms
should be granted adequate human, financial antniea resources
(including training and expertise in business-edaimpacts) and their
capacity increased to effectively monitor humanhtsg impacts on
indigenous peoples, including those arising fromsitess. They should be
mandated to investigate complaints; to verify tieeuaacy of information
submitted by the parties, including, where necesaundertake site visits;
to reach a determination of whether rights havenbaelated; and to make

their decisions public. The mechanisms should bdéu mandated to make

26
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See the statement of the Ibero-American Federafi@mbudsmen acknowledging the need to
guarantee the right to consultation as a meansgore the right to decide their own priorities in
development (25 April 2013).
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recommendations beyond a particular case, suchamigging changes in
State or corporate policies. They should be maxd@tdollow up on their

decisions, and States should carry out awarenesag&ampaigns amongst
indigenous peoples for these remedies. Finally,nileehanisms should be
required to take guidance from the Guiding PrirespWhen investigating
individual complaints relating to business-relaiatpacts on indigenous

peoples’ rights.

Extraterritorial activities of business enterprises

37. The Commentary to the Guiding Principles ackedges that, at
present, States are not generally required undernational human rights
law™® to regulate the extraterritorial activities of messes domiciled in
their territory and/or jurisdictich However, nor are they prohibited from
doing so. Many States have recognised the strohgyp@asons for home
States to set out clearly the expectation thatessies respect human rights
abroad, and have adopted a number of approachéssimegard. This is
particularly important in conflict-affected area#ere the host State may be
unable to protect human rights adequately dueldclaof effective control.
Where transnational corporations are involved,rtheme States have roles

to play in assisting those corporations and hositeSt to ensure that

59
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Several treaty bodies have called for extrateratgurisdiction over business enterprises (CESCR
General comment No. 15 on the right to water; CERD/@QIE#0/19-20 CERD/C/NOR/C0/19-20).
Cfr. The Maastrict Principles on Extraterritor@bbligations of States in the area of Economic, &oci
and Cultural Rights, developed by a group of experts

27
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businesses are not involved with human rights &bubese approaches
have sought in part to address the challenges fagetttims to get access
to effective remedy in their home country. As witddl grievance
mechanisms, States should take into account thafisiees of indigenous
peoples and ensure that any barriers to their adcethe mechanisms are
addressed and removed. The Commentary to Guidingiple 26 identifies
some of the legal, practical and procedural basrier accessing judicial
remedy, which include “where claimants face a deoigustice in a host
State and cannot access home State courts regaadlélse merits of the

claim”.

38. The measures which have been adopted range ifrtt@mational
agreements which require States to exercise exitat&l jurisdiction over
corporation® to national law® and measures with extraterritorial
implication§* and to state-based non-judicial mechanisms suchiha
Organization for Economic Cooperation and DevelopmgOECD)

Guidelines for Multinational Enterprises.

28
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62

63

64

Commentary to Guiding Principle 7. See also Gériaciple 3.2 of the FAO Voluntary Guidelines
on the Responsible Governance of Tenure of LantigRis and Forests in the Context of National
Food Security, 2012.

Article 3 of the Optional Protocol to the Convention the Rights of the Child on the sale of children,
child prostitution and child pornography; Article&) and 8 of the Convention against Torture and
other Cruel, Inhuman or Degrading Treatment or Fumént; Article 9(2) of the International
Convention for the Protection of All Persons fronfdtoed Disappearances.

See for example The Hague district court’s denisio 30 January 2013 in A.F. Akpan & anor -v-
Royal Dutch Shell plc & anor C/09/337050/HAZA 09-1580

For example, a reporting requirement imposed erctirporate parent with regard to a company’s
overall human rights impacts, which may includesthof its overseas subsidiaries; Burma
Responsible Investment Reporting Requirements, wieighires any US company investing more
than 500,000USD in Myanmar to report on their humghts impacts according to the Guiding
Principles.
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39. The OECD Guidelines are recommendations by rgovents
covering all major areas of business ethics, inolyccorporate steps to
obey the law and observe internationally-recognisgedndards. The
Guidelines were updated in 2011 and have a hunggutsrchapter aligned
with the Guiding Principles. They are supported d@ymechanism of
National Contact Points (NCP%) established by adhering governments to
promote and implement the Guidelines, and whichistsbusiness
enterprises and their stakeholders to take ap@tgpmeasures to further the
observance of the Guidelines. NCPs provide a miediand conciliation
platform for resolving practical issues that mayisar with the
implementation of the Guidelines, which has beeeduby indigenous

people&®.

40. Currently, companies can voluntarily decide thbeto participate or
not in a mediation. Some stakeholders have sughebte NCPs should
have further tools at their disposal to encouragepanies to engage in

mediation in cases brought before them under thpecific instances”

65

66

http://www.oecd.org/daf/inv/imne/ncps.htm. Theyoalsclude a new provision regarding stakeholder
engagement (Chapter 11.14) and the OECD is currexijoring the potential for a user guide for
stakeholder engagement and the extractive industier the OECD Guidelines.

See for example complaint brought by Survival imé&ional with the UK NCP against British mining
corporation Vedanta Resources. In its statemerafN@P confirmed the substance of the allegations
and opined that Vedanta acted in breach of the O&Gidelines (Initial Assessment, 27 March

2009; Final Statement, 25 September 2009; Follovoufinal Statement, 12 March 2010). The NCP
recommended that the company work with the Don§oadh people to explore alternatives to
resettlement and to include a human rights impsstssment in its project management process. The
Supreme Court of India recently issued a rulingatifely banning Vedanta from constructing the
mine without the Dongria Kondh’s consent (Orissailg Corporation Ltd. V. Ministry of
Environment & Forest & Others, Judgment of the 8o Court of India, 18 April 2013).
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procedur”; and make appropriate recommendations on the mesieation

of the Guidelines in situations involving indigesgueoples.

Non-State based grievance mechanisms / operatad-level grievance
mechanisms

41. Guiding Principle 28 provides that States sthatdnsider ways to
facilitate access to effective non-State based/griee mechanisms dealing
with business-related human rights harms, and Ggiérinciple 29 states
that business enterprises should establish or cgete in effective
operational-level grievance mechanisms for indigiduand communities
who may be adversely affectéd Given the requirement that access be
provided to aneffective remedy, the performance of operational-level
grievance mechanisms needs to be appropriatelgsestelhe development
of performance indicators that can be used by btdlers to encourage
proper functioning of grievance mechanisms is irtgpar and can be used
by stakeholders to understand how operational-lgielance mechanisms

are working, and to hold business enterprises atable.

42. Experience also suggests that the developméntgrieevance
mechanisms cannot be separated from the broadegdéeand engagement

with indigenous communitié$ Such engagement should be based on the

30
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69

OECD Guidelines Procedural Guidance, Part C.

The OECD Guidelines and the International Financg@@uation’s Performance Standards on
Environmental and Social Sustainability specificatiention the need for operational-level grievance
mechanisms.

Further to broad protests, Sakhalin Energy Investri@ompany Ltd. negotiated a development plan
for the indigenous peoples of Sakhalin, includirdjstinct community grievance mechanism in
addition to its existing grievance mechanism. Tés as a result of consultations which noted the



Al68/279

acknowledgement of the status of indigenous peogdesollective rights-
holders and where required by UNDRIP, be framednr=PIC process. In
this regard, the process of FPIC itself can provadeimportant remedial
mechanisrff. Given the recognition in UNDRIP of the specifieit of

indigenous peoples’ laws and customs, businesspeisies should consider
identifying adequate and culturally and gender appate remedy
mechanisms, as an integral part of any contracteitionship with

indigenous peoples.

43. The Guiding Principles require that operatidea€l grievance

mechanisms reflect the criteria in Principle 3letsure their effectiveness
in practice. Operational level mechanisms shoutth&rmore be based on
engagement and dialogue, implying consultation wttle stakeholder

groups for whose use they are intended and focusirdjalogue as a means
to address and resolve grievances. A grievance anesth can only serve
its purpose if the people it is intended to semevk about it, trust it, and are
able to use it. In this regard, it is important fsrevance mechanisms to be

constructed in a gender sensitive manner.

44, Various initiatives are being undertaken by imess enterprises,

industry associations, as well as multistakehotpteups, to further advance

specific nature of complaints raised by indigenpesples, more often related to environmental harm
and impacts on their traditional livelihoods. Is@kset up a Community Liaison network (with one IP-
specific liaison) tasked with ensuring daily comrcation with communities, including on
grievances. Natalia Novikova, Emma Wilson: Theltdik-2 project grievance mechanism, in:
Emma Wilson, Emma Blackmore (eds): Dispute or Dia&sCommunity perspectives on company-
led grievance mechanisms. IEED March 2013, p. 88.8s0 IPIECA, 2012, Operational level
grievance mechanisms: good practice survey.

0 In particular articles 28 and 32 UNDRIP.
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good practices. The Working Group recalls its omgoproject to build
capacity to enhance access to judicial and norcigidiemedy in the area of
business and human rightsThe following elements have emerged as good
practices for business enterprises in handlingvgriees from indigenous
peoples. Namely, mechanisms should be developeitheincontext of a
consultation process with the indigenous commun8pecific attention
should be paid to ensuring accessibility, resparmgs and local ownership
of the mechanism: this can help ensure that it snegtigenous peoples’
needs, that it will used in practice, and that ehir a shared interest in
ensuring its success. This is particularly crufsalindigenous peoples who
continue to suffer from power imbalances, and wHeggtimacy of any
grievance mechanism will be key. Capacity buildghpuld be undertaken
to develop relevant legal knowledge and skills, #redgrievance log should
be accessible to the parties, ensuring a basitngtarinciple in favour of
transparency, but with due regard for the protectd victims in cases
where reprisals or pressured are likely. Findllyensure the independence
and legitimacy of grievance mechanisms, any pesiadiview of the

mechanism should incorporate feedback from indigermmmmunities.

Customary institutions as non-judicial grievane mechanisms

45. Indigenous peoples have developed a wealthisgfute resolution

mechanisms and judicial systems, based on thgecéise customary laws,

32

T AJHRC/23/32, para. 64.
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traditions and practicéé. While the primary use for indigenous dispute
resolution mechanisms is the resolution of dispates grievances between
members of the same community, cases have beemdated where such
mechanisms have been successfully applied to reaigases of indigenous
peoples’ rights by business enterprises. Increbsihgnternational human
rights practice and jurispruderiéeecognize the importance of indigenous
peoples’ customary laws, traditions and practices aemedial instrument.
Studies suggest that their use is more efficienaddressing indigenous
peoples’ grievances than sole reliance on natitegdl systems or other

non-judicial remedy mechanisrfs.

46. Their approach has often been described asipatory and dialogue-
oriented, and could prove a useful additional meidma for business
enterprises to build trust with indigenous peoplss recognising the
importance that indigenous peoples’ customary latagditions and

practices place on restoring peace and harmonatioes. A settlement

72

73

74

75

In Tanzania, for example, “customary laws are Widised and accepted in most rural areas in
solving local water conflicts. Respondents repotited most disputes are settled by water user groups
and customary institutions.” Leticia N. Nkonya: ‘@urmary Laws for Access to and Management of
Drinking Water in Tanzania’, 2/1 Law, EnvironmemidaDevelopment Journal (2006), p. 50.

Katrina Cuskey: Customs and Constitutions: Stategrétion of customary law around the world
(Gland: IUCN, forthcoming) notes that 112 nationahstitutions contain provisions relevant to
recognition of customary law.

See the case law of the Inter-American Court ahbln Rights (I/A Court H.R., Case of the Mayagna
(Sumo) Awas Tingni Community v. Nicaragua. MeritspB&tions and Costs. Judgment of January
31, 2001. Series C No. 79, par. 151. I/A Court H.RkyéaAxa v. Paraguay, 2005; Sawoyamaka v.
Paraguay, 2006 ; I/A Court H.R., Saramaka Peoplein&mne, par. 139); the Canadian Supreme
Court (Calder v. Attorney General of British Columki&;73; Delgamuukw v. British Columbia,
2007; Taku River Tinglit v. British Columbia (2004het Constitutional Court of South Africa (Case
Cct 19/03 Alexkor Limited (First Appellant); The Gawment of the Republic of South Africa
(Second Appellant) versus The Richtersveld Commuanity others 14 October 2003).

Maria Roda L Cisnero: Rediscovering Olden Pathways ¥anishing Trails To Justice And Peace:
Indigenous Modes Of Dispute Resolution And Indigendustice Systems.in: Justice Reform
Initiatives Support Project (ed): A SOURCEBOOK ON ALREATIVES TO FORMAL DISPUTE
RESOLUTION MECHANISMS, 2008, pp. 91-128.
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based on customary laws, traditions and practices the potential of
ensuring sustainable, longer-lasting results aabtdptto all involved

parties, including business enterprises, which t@yess likely to result
from a judicial process. Further, customary grieeamechanisms are often
significantly easier to access, and are free ofcthes associated with the

judicial system.

47. For indigenous peoples, using customary lamadjttons and practices
as a remedy instrument in relation to businessabipgy in their territories
offers the potential of feeling empowered overitlwsvn destiny, as well as
fully engaged in decision-making relating to theisources and territories.
At the same time, such an approach puts a veryaniia responsibility on
indigenous communities, including to ensure tha thechanism is in

conformity with the effectiveness criteria laid atGuiding Principle 31.

International and regional human rights mechansms

48. As noted in the Commentary to Guiding Princip8 the complaints
procedure provided by the ILO’s Constitutidn United Nations treaty
monitoring bodie§ and regional human rights mechanisms are also ettem

non-State-based grievance mechanisms. In partjcinarconsideration of

34
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7

Article 24 of the ILO Constitution has been usedrgigenous peoples for cases of State
infringement of their obligations under variousdets of Convention 169 (including Articles 6, 14
and 15) in the context of business activities.

In addition to examples highlighted elsewherehis teport, CERD has adopted concluding
observations acknowledging racial discriminationiagt indigenous peoples as a consequence of
land policies and extractive industries activitiegjed States to adopt policies and legislatioenid
such discrimination; and noted the need for Statelevelop consultation and obtain FPIC of
indigenous peoples in the case of the exploitadfamatural resources on their lands and territories
(CERD/C/CHL/CO/15-18; CERD/C/PER/CO/14-17; CERD/C/ARG/CO/19-20;
CERD/C/PAN/CO/15-20; CERD/C/RUS/CO/19).
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individual communications by United Nations trehtydies has provided an
avenue for remedy for indigenous peoffledespite the challenges faced by
treaty bodieS. States should raise awareness of, or otherwisiitdee
access to, such international and regihabonitoring bodies, alongside the

mechanisms provided by the State itself.

Multilateral Development Banks’ accountability mechanisms

49. Multilateral development banks (MDBSprovide indigenous peoples
with the possibility to access their accountabiltchanisms, in order to
raise concerns or lodge a complaint about projsafgported by MDBs
affecting them or their environment. These mechmasibave proven to be a
means of holding MDBs accountable for actions tteaise or threaten to
cause harm to affected complainants or the enviemtmas well as for
actions that are inconsistent with MDBs’ own opersl policies and
procedure¥, including safeguard policies created for the psgp of

preventing harm to indigenous peopfes
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See footnote 28.

See the intergovernmental process launched togtlven and enhance the effective functioning of the
treaty body system (http://www.ohchr.org/EN/HRBodiRTD/Pages/TBStrengthening.aspx).

See discussions above on the jurisprudence dhtaeAmerican Human Rights System.

Leonardo A. Crippa, Multilateral Development Bankdl #éluman Rights Responsibility, 25 AM. U.
INT'L. REV. 533 (2010).

Daniel D. Bradlow, Private Complainants and Intéoret! Organizations: A Comparative Study of
the Independent Inspection Mechanisms in Internatiinancial Institutions, 36 GEO. J. INT'L L.
408 (2005).

The International Finance Corporation created a GQiamge Advisory Ombudsman with a
compliance, advisory and dispute resolution manditeregard to its Performance Standards,
including Performance Standard 7 on Indigenous Redytp://www.cao-
ombudsman.org/howwework/documents/CAOOperational@ines_2013.pdf;
http://wwwl.ifc.org/wps/wcm/connect/1ee7038049a PRI 5faa8c6a8312a/PS7_English_2012.pdf
?MOD=AJPERES. The Inter-American Development Bankipehe Independent Consultation and
Investigation Mechanism with a similar mandate andidded “judicial clause” which prohibits
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H.

Effectiveness of remedy and indigenous peoples

50. Guiding Principle 31 lays down criteria to assehether a particular

judicial or non-judicial remedy can be deemed todbfective’.

51. First, in order to meet the requirement of itietacy’, remedy

mechanisms should be set up in such a way as I daknowledge the

status of indigenous peoples as having the righiheofull enjoyment, as a
collective or individuals, of all human rights aftdedoms as recognised in
international human rights law, and take into actaughts and standards
associated with this status. Second, remedy mesinanshould afford due
recognition to the role of indigenous peoples’ ousdry laws, traditions and
practices and the authority of their governancetituigons, both for

substantive and for procedural reasons; while emguhat they respect the
rights and freedoms of others. Such recognitioruhacknowledge that
existing indigenous peoples’ internal grievance ma@csms may be
empowered to address violations occurring withiritries under their

traditional jurisdiction. In this regard, the Wanlgi Group highlights that
any non-judicial grievance mechanism, includinglittanal mechanisms of

indigenous peoples should be rights-compatibl@i@atess and outcome).

52. Further, in line with the requirement of ‘acgedgity’ in Guiding
Principle 31, remedy mechanisms should be speltfficaccessible to

indigenous peoples, including both men and womeeasibility includes

admissibility of complaints if they “raise issuasder arbitral or judicial review by national,
supranational or similar bodies”
(http://idbdocs.iadb.org/wsdocs/getdocument.asparraim=35074768, Article 37(i) Exclusions).
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their physical accessibility, e.g. the place amdirig of proceedings should
be chosen in such a manner allowing indigenousesemtatives to be
physically present. As indigenous peoples oftetleset remote, peripheral
regions of their respective states, ensuring plysiccessibility of remedy
mechanisms often requires special measures. It ialdades linguistic,

cultural and gendered accessibility.

53. More broadly, and although the Guiding Prinegptio not address the
issue of the content of the remedy per se, Arti2& of UNDRIP*
elaborates what would amount to a rights-compatibiieome of grievance
mechanisms for indigenous peoples when their laage been confiscated,
taken, occupied or damaged without their free,rpaiad informed consefit
“indigenous peoples have the right to redress, leama that can include
restitution or, when this is not possible, just,ir fand equitable
compensation”; and that “unless otherwise freelyead upon by the
peoples concerned, compensation shall take the dbtamnds, territories and
resources equal in quality, size and legal status ob monetary

compensation or other appropriate redress”.

84 See also CERD General Comment 23 of 1995 and Artl&de46 and 20 ILO Convention 169.
8 Indigenous peoples are also entitled to redrétssrespect to cultural, intellectual, religiousdan
spiritual property taken without their free, praord informed consent (article 11 UNDRIP).
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VI.

A.

Conclusions and recommendations

Conclusions

54. The Guiding Principles provide an authoritativeguide for States,
business enterprises and indigenous peoples to megiternational
standards and enhance practices with regard to preanting and
addressing adverse business-related impacts on theiman rights of
indigenous peoples, so as to achieve tangible rdasulAs highlighted in
the Guiding Principles, particular attention should be paid throughout
to the rights, needs and challenges faced by thoaeheightened risk of
becoming vulnerable or marginalised. This is cruciafor indigenous
peoples, who are often disproportionally adverselyimpacted by
business activities: States and business enterprsseshould therefore
address indigenous peoples’ rights when meeting tineespective State
duty to protect against human rights abuses; and t corporate
responsibility to respect human rights. The Working Group urges
relevant bodies and stakeholders to conduct furtheistudies into the
effectiveness of existing remedy mechanisms availabto indigenous
peoples, including judicial and non-judicial mechamsms,
extraterritorial remedies, as well as indigenous dipute resolution

modes, with the goal of developing fact-based comghensive guidance
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for States, international institutions, business eterprises and

indigenous people¥.

Recommendations

55. Recommendations to States:
(@) Consider ratification of International Labour O rganization

Convention 169 and pursue a range of measures tolfijuimplement the
United Nations Declaration on the Rights of Indigenus Peoples;
particularly for home states of transnational corpaations operating in
territories used or inhabited by indigenous peoples even if no

indigenous populations reside within their borders;

(b) Use the Guiding Principles to clarify the dutis and
responsibilities of actors in preventing and addresing the human rights

impacts of businesses on indigenous peoples’ rights

(c) State the expectation that all business enterjges domiciled in its
territory respect human rights throughout their operations; set
expectations and obligations of business enterpriseand other actors in
addressing business-related impacts on indigenouse@ple’s human
rights, particularly in conflict-affected areas; ercourage business
enterprises to communicate and engage on their poles and
procedures for addressing their human rights impact and be accessible

to all, including both men and women;

8 See A/HRC/23/32, para. 64. AIHRC/24/41; AIHRC/EMRIP/2213/
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(d) Ensure that strengthened monitoring and enforceent

mechanisms are put in place to prevent and addressy adverse human
rights impacts of businesses, including integratingnd applying gender
sensitive human rights considerations into relevantdomestic laws,
policies, regulations and contracts such as bi-latal investment treaties
and host-government agreements, and the granting afoncessions for

the exploration or extraction of natural resources

(e) Ensure that they maintain adequate policy spacé meet their
human rights obligations relating to the rights of indigenous peoples
when pursuing investment treaties or contracts, byaking into account

the specific needs and vulnerabilities of indigen@upeoples;

() Ensure that indigenous peoples who are actuallpr potentially
impacted by business activities have complete andhtely access to all
relevant information to ensure they are able to pdicipate effectively in
key decisions that affect them; and that meaningfulgender sensitive
consultations with indigenous peoples become an esfial component

of all contracts entered into with international investors;

(90 When developing a national action plan for themplementation of
the Guiding Principles, consider the particular impacts of business

activities on indigenous peoples and the necessagmedy measures;

(h) Refer to United Nations Conference on Trade andevelopment

Investment Policy Framework for Sustainable Develoment and the
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Principles for Responsible Contracts for guidance m investment
contracts, and integrate the management of human ghts risks into
State-investor contract negotiations, particularly as relevant to the

rights of indigenous peoples;

() Members of the Organization for Economic Coopeation and
Development should ensure that National Contact Pois are
independent, impartial and fully resourced to addres indigenous
peoples’ grievances. This includes knowledge of ilgenous peoples’
rights including FPIC, and familiarity with indigen ous modes of
decision-making and customary laws, traditions andractices; as well
as making appropriate recommendations on implemention of the

OECD Guidelines in cases involving indigenous pecgs;

() Home States of multinational enterprises consielr ways to ensure
that indigenous peoples affected by the operationsf those enterprises

abroad have access to effective remedy;

(k) Develop a comprehensive policy framework priorto the planning
and development of projects involving business em@ises owned or
controlled by the State, or receiving substantial i gport from State
agencies, laying out the additional steps to protecthe rights of

indigenous peoples;
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(D Consider ways to ensure that policies and regations in place
enable the effective implementation of FPIC requirments in the

context of business activities;

(m) Review and amend existing remedial mechanismas appropriate,
to ensure alignment with the Guiding Principles, ad assess their
appropriateness and effectiveness for protecting # rights of

indigenous peoples;

(n) Reinforce the capacity of judges, lawyers and rpsecutors to
address grievances brought by indigenous peopleslated to business
activities; ensure that mandatory training for judges and lawyers
includes gender sensitive international human riglg obligations,
including standards relating to business and humanrights and

indigenous peoples;

(o) Devote adequate human, financial and technicatesources to
national human rights institutions, and increase tleir capacity to

effectively monitor and address impacts on indigengs peoples’ rights;

(p) Carry out awareness-raising campaigns, togethewith relevant
stakeholders, to allow indigenous peoples withinstjurisdiction to avail

themselves of the legal and non-legal remedies aladile to assist them;

() Carry out capacity-building for indigenous peopes to develop
their own representative structures, to ensure theyare able to

participate effectively in key decisions that affeicthem
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56. Recommendations to business enterprises:
(@) Comply with their responsibility to respect human rights,

including by adopting a gender sensitive human rigts policy, carrying
out human rights impact assessments with regard ttheir current and
planned operations, and addressing any adverse humaights impacts
that they cause, contribute to or are linked to, icluding through
exercising leverage in their business relationshipgo address the
adverse impact; and paying particular attention toany operations in

indigenous peoples territories and lands;

(b) Commit to respecting the United Nations Declardon on the
Rights of Indigenous Peoples and International Labar Organization
Convention 169 in their policy commitments; human ights due

diligence process; and remediation processes;

(c) Ensure that operational-level grievance mechasms reflect the
criteria in Guiding Principle 31; that they are based on gender sensitive
engagement and dialogue, by consulting indigenousegples and

focusing on dialogue as a means to address and rle®ogrievances;

(d) Consult and engage regularly and directly withmen and women
in the communities where their operations take plag, and inform them
as to the way their lifestyles, livelihoods and huan rights may be
affected, giving due attention to the different mdtods of informing and
consulting that may be required, due to culture andlanguage, as

distinct from the rest of the population;
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(e) Share their experiences broadly in meeting theresponsibility to
respect indigenous peoples’ rights with other entg@rises within and
across sectors; and encourage all sectors to deyelguidance within

their industries.
57. Recommendations to indigenous peoples

(@) Ensure that their decision-making protocols wih regard to any
FPIC process are developed, described, strengthenddough their own
representative institutions and in accordance witltheir own procedures
and where possible codified, in a way that bringsrgater specificity to
assist in their application; that such law(s) are oderstandable and
accessible to business enterprises and States; ahdt the processes and

laws are fully in conformity with international hum an rights law;

(b) Consider strengthening their institutions, thraugh their own
decision-making procedures, in order to set up remsentative
structures, including both men and women,that facilitate their
relationship with business activities, in particula in relation to
processes of consultation and of FPIC when thesetatties may have an
impact or directly affect them or their lands and resources, as well as
those dealing with their right to redress or compesation and/or benefit

sharing from the same activities.




