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MINISTRY OF FOREIGN AFFAIRS AND INTERNATIONAL COOPERATION

Inter-ministerial Committee for Human Rights

ITALY SURVEY 2015 FORUM

Questionnaire

A. General update

(This information is sought to update findings from the Working Group’s 2014 survey.
 If the Government responded to this question in 2014 and there are no updates, this part can be skipped)

1. Please indicate any specific steps taken by the State to implement the Guiding Principles on Business and Human Rights since they were endorsed by the Human Rights Council in June 2011.

2. Do these efforts include a plan to develop or update a State national action plan on Business and Human Rights (or another Government-lead plan to promote responsible business practice), and does such plan refer to the UN Guiding Principles and the guidance developed by the Working Group?
 If yes, please indicate:

a. The Government department(s) taking the lead and involved in developing such plan and coordinating its implementation? 
b. Whether different stakeholders, including business associations and civil society organizations, have been involved in developing the plan, and whether there is an institutional platform for such engagement and participation? 

In December 2013 Italy presented to the European Commission “The Foundations of the Italian Action Plan on UN Guiding Principles on Business and Human Rights (UNPGs)”. The Foundations lay on the effective sensitivity the Italian Government has been expressing in the last decade, from a perspective greatly similar to the one chosen by the UNGPs in their strategy of promoting and protecting relations among businesses, public administration and human rights and at the same time, being aware of the constant evolution characterizing this sector.
At present the Italian Government is engaged in the compilation of the PAN on UNGPs, developing all the sections based on the main pillars introduced by the Guiding Principles on Business and Human Rights.

As occurred in the past, the Ministry of Foreign Affairs and International Cooperation – Inter-ministerial Committee for Human Rights (acronym CIDU) is the coordinating administration in the drafting the Plan, with the support from all the Public Administrations involved: Ministry of Economic Development, Ministry of the Infrastructures and Transports; Ministry of Justice; Interior Ministry; Ministry of Labour and Social Policies, Ministry for the Environment, Land and Sea, National Institute of Statistics; at the same time ad hoc working groups have been created to involve in this exercise also non institutional actors and the business world working in Italy and abroad promoting the full awareness and implementation of the UNGPs.

B. Business enterprises owned or controlled by the State
1. Does the Government have policies and/or regulations and/or guidance in place that address the need for enterprises that are owned or controlled by the State to implement respect for human rights throughout their operations? If yes, do these include:

a. Requirements or expectations for State-owned enterprises to undertake human rights due diligence?

b. Provisions for human rights due diligence relating to activities in other countries/abroad?

c. Requirements to report on human rights risks and/or impacts, and if so on what issues? 

The Italian Government deems it a priority to foster the duty of companies to respect human rights in line  with  Chapter I, entitled "Human Rights", added to the Guidelines as reviewed in 2011, after the presentation in 2008 of the UN Report "Protect, Respect and Remedy. A Framework for Business and Human Rights".

In effect, following this review, the new concept of business responsibility of implementing a system of due diligence for the prevention of risks has been introduced within the Italian system. So far Italy will take adequate measures to raise the awareness of companies – included those under State control or ownership - to:  

•
avoid violation of  human rights;

•
address adverse impacts of their activities – both direct and indirect -  on human rights  and minimise their risk and encourages companies to explicitly embrace a policy of respect of  human rights, including  adequate due diligence  and  remedial mechanisms and taking into consideration supply chain relationships. 

In particular, through the Italian National Contact Point (NCP) for the implementation of the Guidelines at the domestic level, the advisory firm KPMG was appointed to develop the Guidance for the due diligence in the supply chain (IT) (English version forthcoming), with the purpose of giving effect to the directions on due diligence already contained in the OECD tool, to accompany businesses, in particular SMEs, in the implementation of a permanent system that will enable them to assess and prevent the risk of negative impacts on the values protected by the OECD Guidelines (human rights, environment, competition, etc.. ).
Along these lines it must be recalled on a more general note that Italy is committed to ensure that business enterprises under public control or that are linked with the State apparatus operate in compliance with human rights international standards and due diligence. To this purpose the Ministry of Economy has established an ad hoc working group involving business enterprises working with it to debate over common policies and due diligence in the supply chain, supporting the exchange of experiences and good practices among interested stakeholders.
2. Does the Government have any policies and/or regulations and/or guidance with regard to joint ventures involving the Government (e.g. in the extractive sector)? If yes, do these also apply to joint venture partners?
The above mentioned NCP cooperated with Feralpi (an international steel group specialised in the production of steel for building) and Assofermet (breakers' Association) to develop a Guidance for the due diligence in the supply chain of the steel industry (ITA). On June 23, 2014, in Paris, on the occasion of the NCPs' annual meeting and of the OECD Global Forum on Responsible Business Conduct (OECD, 23-27 June 2014), the Italian NCP presented the "Report on responsible business conduct in the textile and garment supply chain. Recommendations of the Italian NCP on implementation of the OECD Guidelines for Multinational Enterprises". The report is one of the outcomes  of the "Action Plan on Bangladesh" the Italian NCP has adopted and implemented in 2013-2014 to help businesses and stakeholders to respond to the need for sustainability in the global supply chain of the textile and garment sector.

3. Are publicly owned funds (e.g. pension or sovereign wealth funds) required or expected to include human rights risks in fund management criteria?

4. Do publicly owned or controlled financial institutions (e.g. export credit agencies, official investment insurance agencies or development finance institutions) have safeguard policies that refer to human rights? If yes, do they have human rights due diligence requirements for clients that benefit from financial or advisory support?
Italy established a dispute setting mechanism, the so-called “specific instances” mechanism as requested by the OECD Guidelines, for which the Italian NCP is competent for.
The procedure could be opened by a stakeholder who alleges that a company’s behavior, on the Italian territory or abroad, is inconsistent with the principles and standards of the Guidelines. The NCP assess if the submission is admissible or not: in the first case the case is going to be under examination and the NPC mediates to assist the parties in conflict to come to a settlement of the case. The procedure must end within the following 12 months. If an agreement is achieved, the NCP elaborates and publishes the communication of closure of the case, that includes the summary of  the agreement. In the absence of agreement, the NCP elaborates and publishes the final statement, that contains recommendations for business conduct in compliance with the Guidelines. 

Another Italian non-judicial grievance mechanism is represented by the Bank and Financial Arbitrator (acronym ABF), which was created in 2009 and has been working since 2010 through its Panels in Milan, Rome and Naples. As soon as it began its mandate, the ABF set out some guidelines to define a common strategy to approach particular cases. The ABF often deals with inaccurate and incomplete claims raised by clients or retail investors. From this derives an inescapable effort to "rephrase" the formulations offered by claimants, as far as this is permitted by civil procedure (indeed, the ABF must perform its activity in compliance with the principles of the laws governing civil trials). In this respect it must be underlined how the ABF sometimes admitted claims for damages raised for the first time in the written pleadings, even if they had not been proposed in the letters of complaint (at an earlier stage of the proceeding). Moreover, in some cases the ABF has been ready to adopt decisions declaring the responsibility of intermediaries despite the claimants failing to produce evidence of the damages: indeed, the Arbitrator found that an action for declaration of responsibility might be entailed in an application for the payment of damages.

As far as claims for damages, several problems concerned the burden of proof, the standards of decision adopted for the assessment of responsibilities, the allocation of risks connected to the use of certain financial instruments. Indeed, the ABF has been available to offer protection also to non-pecuniary losses, thus abiding by innovative principles recently acknowledged in case-law. The limited powers assigned to the ABF as to the acquisition of evidence influenced the reasoning entangled in its decisions. These often evaluate the general clause of good faith and the principle set forth by the Italian code of civil procedure, whereas it provides (sub Article 115) that a party does not need to produce evidence for the facts that have not been specifically questioned by the opposing party.
5. Please indicate any other practices or lessons learned that the Government would like to share in relation to the human rights responsibilities of business enterprises owned or controlled by the State.

The Italian Government reaffirms its ongoing commitment to enforce existing legislation requiring business enterprises to respect human rights,  periodically  assess its adequacy and introduce new legislation to address gaps, with particular regard to the “Legality Rating” (www.agcm.it/rating-di-legalita).

The “Legality Rating” has been introduced by Decree Law of 24 January 2012 No. 57 and is accessible for companies aimed at promoting principles of ethical behavior in business by issuing, on request, a certification of compliance of the National Authority on Competition and Trade with relevant domestic legislation entitling to public funding and easier access to bank credit.

Companies operating in Italy could demand for the rating with a turnover of more than 2 million EUR in the previous year and if they were enrolled in the trade register in the last two years. They must submit an application using the form available on the concerned website.
The complete list of companies that have obtained the rating, with its score, is available on the website of the Italian Competition Authority (www.agcm.it).

In 2015 the requests to obtain the legality rating the above mentioned Authority continue to increase: for this reason the Italian Government will adopt measures to promote a wider use of the  “legality rating” tool (www.agcm.it) in also view of its eventual extension to SMEs.

Along these lines it is worth of mentioning the MoU signed in December 2014 by the Anti-corruption Authority and National Authority on Competition and Trade to combat corruption in public contracts and on new criteria to assign the legality rating to companies. The common activities consist of reporting any alleged phenomena of tampering and collusion in breach of norms in force for the protection of trade competition and to access to information collected in the national database of public contracts.
�	Available at: �HYPERLINK "http://www.ohchr.org/EN/Issues/Business/Pages/ImplementationGP.aspx"�http://www.ohchr.org/EN/Issues/Business/Pages/ImplementationGP.aspx�


�	The Working Group’s Guidance on National Action Plans on Business and Human Rights is available at: �HYPERLINK "http://www.ohchr.org/EN/Issues/Business/Pages/NationalActionPlans.aspx"�http://www.ohchr.org/EN/Issues/Business/Pages/NationalActionPlans.aspx�. This page also includes a list of countries that have developed national action plans or indicated plans to do so.
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