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I. PRELIMINARY REMARKS
I shall first refer to the general principles governing a fair trial as stated in article 14 of the ICCPR which are all applicable to military courts and then look at how the Human Rights Committee has dealt with military courts in its Concluding Observations on the periodic Reports of member states, and in Views in communications where the authors complain about military courts.  The evolution of the jurisprudence of the HRC in that respect is worth mentioning.  Finally we shall examine whether the implementation of those Views meet with obstacles on the path to future developments in the law.

NOTE
Human Rights Committee (as a measure of final resort after exhaustion of domestic remedies) Comparison with a Criminal Cases Review Commission.  First Trial of alleged Somali pirates in Mauritius in normal courts – (recent acquittal). – Act of Piracy on High Seas in breach of the Piracy and Maritime Violence Act 2011 – arrested by French Navy “Surcouf”.
II.
GENERAL PRINCIPLES

The guarantees for a fair trial are inscribed in many Constitutions and are largely inspired by the European Convention for the Protection of Human Rights and Fundamental Freedoms and by article 14 of the International Covenant on Civil and Political Rights.

Article 14 has been dealt with in the rich jurisprudence of the Human Rights Committee, which jurisprudence was condensed first in General Comment No. 13 and later in General Comment No. 32 of 2007.  In the relevant part
General Comment 32 concludes that article 14 does not prohibit military courts from trying civilians, but this should only be done where necessary and the guarantees in article 14 applied fully -
The provisions of article 14 apply to all courts and tribunals within the scope of that article whether ordinary or specialized, civilian or military. The Committee notes the existence, in many countries, of military or special courts which try civilians. While the Covenant does not prohibit the trial of civilians in military or special courts, it requires that such trials are in full conformity with the requirements of article 14 and that its guarantees cannot be limited or modified because of the military or special character of the court concerned. The Committee also notes that the trial of civilians in military or special courts may raise serious problems as far as the equitable, impartial and independent administration of justice is concerned. Therefore, it is important to take all necessary measures to ensure that such trials take place under conditions which genuinely afford the full guarantees stipulated in article 14. Trials of civilians by military or special courts should be exceptional, i.e. limited to cases where the State party can show that resorting to such trials is necessary and justified by objective and serious reasons, and where with regard to the specific class of individuals and offences at issue the regular civilian courts are unable to undertake the trials.
Deliberations on what to include in a General Comment are held in public and are the subject of a wide debate among the 18 members of the Human Rights Committee to render the language as precise as possible in the light of the Concluding Observations of the Committee and the jurisprudence of the Committee following the Communications it has received.  The views of States and NGOs on the draft of the General Comments are taken into account.

One may quote relevant extracts from GC 32 on the interpretation of the provisions of article 14 and see how far military courts measure up to securing the guarantees in article 14 -
(1)
While article 14 is not included in the list of non-derogable rights of article 4, paragraph 2 of the Covenant, States derogating from normal procedures required under article 14 in circumstances of a public emergency should ensure that such derogations do not exceed those strictly required by the exigencies of the actual situation. The guarantees of fair trial may never be made subject to measures of derogation that would circumvent the protection of non-derogable rights.
Some governments may well make an abuse of states of emergency to try opponents to the ruling party before military courts and seek to bypass the guarantees provided in article 14.
(2)
The notion of a “tribunal” in article 14, paragraph 1 designates a body, regardless of its denomination, that is established by law, is independent of the executive and legislative branches of government or enjoys in specific cases judicial independence in deciding legal matters in proceedings that are judicial in nature.

(3)
The requirement of independence refers, in particular, to the procedure and qualifications for the appointment of judges, and guarantees relating to their security of tenure until a mandatory retirement age or the expiry of their term of office, where such exist, the conditions governing promotion, transfer, suspension and cessation of their functions, and the actual independence of the judiciary from political interference by the executive branch and legislature.

There are cases where judges or assessors in a military court are appointed by branches of government such as the Ministry of Defence in a non-transparent process, thus violating the doctrine of separation of powers.  Retired military offices may be selected by virtue of their experience in military matters but should be knowledgeable about fair trial procedures and human rights.
(4)
judges must not allow their judgement to be influenced by personal bias or prejudice, nor harbour preconceptions about the particular case before them,

Too much specialisation in military courts may warp the judgment of judges who would favour the prosecution.
(5)
Fairness of proceedings entails the absence of any direct or indirect influence, pressure or intimidation or intrusion from whatever side and for whatever motive.

(6)
All trials in criminal matters or related to a suit at law must in principle be conducted orally and publicly. The publicity of hearings ensures the transparency of proceedings and thus provides an important safeguard for the interest of the individual and of society at large.

Article 14, paragraph 1, acknowledges that courts have the power to exclude all or part of the public for reasons of morals, public order (ordre public) or national security in a democratic society
There are examples where the hearing may be ‘in camera’ or in a location not accessible to the public or even to the relatives of the accused on the ground that national security will be breached.

(7)
According to article 14, paragraph 2 everyone charged with a criminal offence shall have the right to be presumed innocent until proven guilty according to law. The presumption of innocence, which is fundamental to the protection of human rights, imposes on the prosecution the burden of proving the charge,

As the accused will normally have been arrested by military personnel, and the investigation into the wrongdoing carried out by the same people, military courts may have preconceived ideas about his guilt.

(8)
The accused to be informed promptly and in detail in a language which they understand of the nature and cause of criminal charges brought against them

The accused may belong to particular section of the population and not speak the language of the judges in the military court.  For example, French or English may be the language in military courts in Africa.  (Akwanga v. Cameroon)
(9)
accused persons must have adequate time and facilities for the preparation of their defence


“Adequate facilities” must include access to documents and other evidence; this access must include all materials that the prosecution plans to offer in court against the accused or that are exculpatory.


the right of all accused of a criminal charge to defend themselves in person or through legal counsel of their own choosing and to be informed of this right,
The right to counsel may be limited especially where counsel is appointed at the last minute and may also be a member of the military.
(10)
paragraph 3(d) guarantees the right to have legal assistance the right of accused persons to examine, or have examined, the witnesses against them and to obtain the attendance and examination of witnesses on their behalf under the same conditions as witnesses against them.

Securing attendance of witnesses may be difficult as the accused is usually in custody and witnesses may fear for their security if they testify before a military court.
III. ON CONCLUDING OBSERVATIONS OF THE HRC

As far back as 1999, the HRC recommended on the report of Chile that “the law be amended so as to restrict the jurisdiction of military courts to trial only of military personnel charged with offences of an exclusively military nature.”

In 2003 the HRC made a stronger recommendation regarding Slovakia in requesting that the Criminal Code be amended so as to prohibit the trial of civilians by military tribunals in any circumstances.

Recommendations pertaining to the jurisdiction of military courts have also been made in the case of Colombia, Lebanon, Tajikistan, Ecuador, Poland, Cameroon, Peru among others.

The Committee has further recommended that human rights violations by members of security forces should not fall within the purview of military tribunals.  Again in 1999, regarding Chile, the HRC stated -
“The wide jurisdiction of the military courts to deal with all cases involving prosecution of military personnel and their power to conclude cases that began in the civilian courts contribute to the impunity which such personnel enjoy against serious human rights violations”

Observations of a similar nature have been made following other country reports, for example of Colombia, Peru, Mexico, Russian Federation, Central African Republic.  The views adopted in November 2012 by the Committee in the case of Kholodova v. Russian Federation (Communication No. 1548/2007) confirm this stand -
In this context, the Committee considers that in a democratic State where the rule of law must prevail, military criminal jurisdictions should have a restrictive and exceptional scope. In this connection, the Committee refers to principle 9 of the draft Principles governing the administration of justice through military tribunals, which states: “in all circumstances, the jurisdiction of military courts should be set aside in favour of the jurisdiction of the ordinary courts to conduct inquiries into serious human rights violations such as extrajudicial executions, enforced disappearances and torture, and to prosecute and try persons accused of such crimes.”
 In the present case, while five of the six accused tried by the Moscow Regional Military Court were indeed military personnel, they were manifestly and uncontestedly not engaged in official duties. The State party has not attempted to give an explanation, beyond citation of its own law, as to why military justice was the appropriate jurisdiction to try military personnel accused of this grave crime.
IV. VIEWS ON COMMUNICATIONS
There has been considerable evolution in the jurisprudence of the HRC regarding military courts over the years.

In Communication no. 46 of 1979 Fals Borda et al v. Colombia the authors claimed that they should be judged by courts of common jurisdiction and not by military tribunals set up by a decree “State of Security” as provided for in the Constitution of Colombia.

The HRC adopted a timid approach and refused to deal with issues of constitutionality.  It decided that since the authors did not cite specific incidents or facts which violated the judicial guarantees in article 14, it could not make a finding. 
This approach soon changed in 1983 with the views of the HRC in Estrella v. Uruguay (No. 74/1980).  The Argentinian pianist was tried in a military court for alleged subversive activities.  The HRC looked into the merits of the case concerning procedures before the military court and found violations of article 14 because the author was tried in camera, did not have the assistance of Counsel and because of the attempts made to compel him to testify against himself.

In 2001 in Communication 839/1998 Mansaraj v. Sierra Leone the HRC stressed that there should be an appeal to a higher tribunal from military courts.  In that case, members of the armed forces (not civilians) were deprived of the right to appeal and executed after having been convicted by a court martial for treason and failure to suppress a meeting.
In Kurbanova v. Tajikistan (communication No. 10996/2002) the author was tried by the Military chamber of the Supreme Court for murder and possession of firearms.  In 2003 the Committee found that the State did not provide any information to justify the trial of a civilian before the Military Chamber of the Supreme Court and consequently there was a violation of article 14 (1).
In Bandajevsky v. Belarus (Communication No. 1100/2002) a Rector of the State Institute of Medicine was tried for having accepted bribes before the Military Chamber of the Supreme Court and convicted.  He claimed according to law, assessors in military courts must be in active military service, whereas in his case, only the presiding judge was a member of the military.  As the State party did not challenge this claim, the Committee in its Views adopted in 2006 considered that the Court that tried the author was improperly constituted, which violated Article 14(1) of the ICCPR.  Thus, the HRC was still prepared to look at procedural defects, going so far as to accept that military courts should consist of only military people.
By 2007 the majority of the members of the Committee adopted a clear-cut approach as to the trial of civilians by military courts.  In Madani v. Algeria (Communication 1172/2003), Madani was the president of a political party (FIS) and was convicted by a military court for jeopardizing state security.  The state party pointed out that the Court was presided by a professional judge and that its decision could be appealed against.  According to the State, the existing law was applied.  In line with GC 32 the Committee categorically stated that -
(1)
Trials of civilians in military courts should be the exception and guarantees in article 14 applied;
(2)
it is incumbent on the State party to justify this practice;
(3)
the State party must show why regular civilian courts are unable to undertake the trial and that recourse to military courts is unavoidable;
(4)
The State party must demonstrate how military courts ensure the full rights set out in article 14;
(5)
the mere invocation of domestic legal provisions for the trial by a military court does not constitute sufficient justification.
Since the State Party had not justified the trial of a civilian before a military court, the HRC was not prepared to examine whether Madani benefitted from the guarantees in article 14 before the military court.  Thus the onus of the necessity for a trial before a military court shifted completely on the State party.  Two members of the Committee strongly disagreed, pointing out that-
(1)
article 14 is not concerned with the nature of a tribunal as long as it is competent, independent and impartial;
(2)
the Covenant does not prohibit the setting of military tribunals;
(3)
in Algeria military courts have assigned jurisdiction, specifically established by law;
(4)
the HRC may not replace the State in order to adjudicate on the merits of alternatives to military courts;
(5)
the HRC cannot adjudicate on exceptional circumstances to determine whether or not there is a public emergency.
The dissenting members were of the view that the HRC’s task was limited to deciding whether the trial was fair in the light of article 14.

Their grounds of dissent are worth considering since many State Parties remain unwilling to comply with the Views of the Committee.

At the following session in July 2007 the Human Rights Committee adopted the same stand in Benhadj v. Algeria (Communication 1173/2003) and the 2 members dissented on the same grounds.

In the more recent case of Akwanga v. Cameroon ;(Communication No. 1813/2008) – (Adoption of views in March 2011) the author was tried before the Yaounde Military Court for hostilities against the nation, attempted secession etc and sentenced to 20 years’ imprisonment.

The HRC followed Madani and referred to General Comment No. 32 - 
7.5
The Committee notes the State party’s argument that the author’s trial was conducted according to the legislation in force and that he benefited from an official interpreter during the hearings. It also notes the author’s argument that the court was not independent, that he had little opportunity to communicate with his lawyer, who had no access to the indictment and was therefore not able to prepare his defence adequately, and that the written evidence on which the indictment was based was not produced in court.  The Committee recalls its general comment No. 32, in which it considers that the State party must demonstrate, with regard to the specific class of individuals at issue, that the regular civilian courts are unable to undertake the trials, that other alternative forms of special or high-security civilian courts are inadequate for the task and that recourse to military courts is unavoidable. The State party must further demonstrate how military courts ensure the full protection of the rights of the accused pursuant to article 14. In the present case, the State party has not shown why recourse to a military court was required. In commenting on the gravity of the charges against the author, it has not indicated why the ordinary civilian courts or other alternative forms of civilian court were inadequate for the task of trying him.  Nor does the mere invocation of conduct of the military trial in accordance with domestic legal provisions constitute an argument under the Covenant in support of recourse to such courts.  The State party’s failure to demonstrate the need to rely on a military court in this case means that the Committee need not examine whether the military court, as a matter of fact, afforded the full guarantees of article 14. The Committee concludes that the trial and sentencing of the author by a military court discloses a violation of article 14 of the Covenant. (underlining ours).
9
In accordance with article 2, paragraph 3 (a) of the Covenant, the State party is under an obligation to provide the author with an effective remedy, which should include a review of his conviction with the guarantees enshrined in the Covenant, an investigation of the alleged events and prosecution of the persons responsible, as well as adequate reparation, including compensation. The State party is under an obligation to avoid similar violations in the future.
In their individual concurring opinion six members went further and added the following – 

(a) Military functions fall within the framework of a hierarchical organization and are subject to rules of discipline that are difficult to reconcile with the independence of judges called for under article 14 of the Covenant and reaffirmed in the Bangalore Principles on the independence of the judiciary.

(b) Furthermore, whenever States give military courts jurisdiction to try non-military persons, they must explain in their reports under article 40 of the Covenant or in a communication under the Optional Protocol the compelling reasons or exceptional circumstances that force them to derogate from the principle laid out above.

One member even stated that the trial of civilians by military courts is incompatible with article 14 and that the state party should amend its domestic legislation to ensure that military courts have no jurisdiction to try civilians.

V. IMPLEMENTATION OF VIEWS

The views of the HRC have to be implemented, since by signing and ratifying the Covenant and the Optional Protocol, State parties agree to be bound by their obligations under Article 2 and to adopt such legislative or other measures as may be necessary to give effect to the rights recognised under the Covenant.

In the follow-up to AKWANGA as regards implementation of the views of the HRC, it was not quite clear whether the author would be tried anew by a civilian court.  The question finally did not arise as the author had escaped from prison.

It is more likely that many countries concerned in Communications to the HRC have not eliminated the trial of civilians by military courts.  Countries like Spain, Brazil and Guatemala have abolished military jurisdiction over civilians for political crimes.  Austria, Denmark, Germany and the Netherlands do not have special military courts while Bulgaria, Belgium, France, Poland, Spain, the United Kingdom and the United States still do.

VI.
CONCLUSION  -  Three approaches
1. As pointed out, the Human Rights Committee in Akwanga declined to examine whether the conditions in article 14 were satisfied since the State party did not justify why a civilian was tried by a military court.  Is there a danger that this uncompromising approach by the HRC may lead to the views of the HRC being honoured more in the breach than in the observance?  Or should the HRC look at the merits of each case to ensure that military courts comply with article 14?
2. The Draft Principles of the Sub-Commission and the Special Rapporteur advocate that civilians should not be tried in military courts. (Exceptional cases would cover offences committed by civilians assimilated to military personnel outside the territory of the State, more particularly where local courts are inoperative).
3. The Resolution A/HRC/25/L.5 for its part, in operative paragraph 11, calls upon States that have military courts to ensure that they form an integral part of the general judicial system (as in some countries) and that they apply procedures which guarantee a fair trial.

The future approach of the Human Rights Committee may well be influenced by the outcome of this expert consultation and the ultimate decision taken by the Human Rights Council on the issue.
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