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Mr. Chair, your Excellences, dear colleagues and friends,  

It is a great pleasure for me to take the floor to speak in this expert consultation on “human rights considerations relating to the administration of justice through military tribunals and role of the integral judicial system in combating human rights violations”, mandated by the Human Rights Council in its resolution 25/4. This is a very important topic and, on behalf of the Working Group I represent today, I would like to thank the Council for this initiative.
In my presentation today, I will mainly focus on the framework provided by the 1992 Declaration on the Protection of All Persons from Enforced Disappearance and other applicable standards. I will complement the analysis of the theoretical framework with references to the practical experience of the Working Group in dealing with this important matter. 
The main provision of the Declaration, which is of relevance for our discussion today is contained in article 16 (2), stating that persons alleged to have committed any act of enforced disappearance “shall be tried only by the competent ordinary courts in each State, and not by any other special tribunal, in particular military courts”. Thus the Declaration is quite clear and explicit, i.e. those accused of committing an enforced disappearance should not be tried by military courts, irrespective of whether the alleged author is a military or a civilian. This has been consistently reiterated in our country visit reports where we have consistently recommended that the jurisdiction of civil courts should be guaranteed in all matters relating to enforced disappearances and violations of human rights in general, regardless of whether the perpetrator is a member of the military
. 
It is also important to emphasize that the Declaration does not foresee any exception. Not even a state of emergency or exceptional circumstances could justify the use of military jurisdiction for cases of enforced disappearances.
A similar provision is included in the 1994 Inter-American Convention on Forced Disappearance of Persons, in its article IX. In addition, this Convention provides, in the second paragraph of this article that “The acts constituting forced disappearance shall not be deemed to have been committed in the course of military duties”. This is quite an important addition as it leaves no room for ambiguity or misinterpretation. No matter who the author of the act is and in which context it was committed, when an enforced disappearance is the result of these acts they cannot be considered to be committed in the course of military duties or as “service offences”. 
 In December 2010, the Working Group’s published a study on “best practices on enforced disappearances in domestic criminal legislation”. This study highlighted a number of best practices in the area of legislation that should be followed by all States and, among these, was “providing that enforced disappearances can never be considered as an in-service offence and that military or other special courts have no jurisdiction on enforced disappearances”
.
There are other provisions of the Declaration that should be read in conjunction with article 16. For instance, Article 4 of the Declaration provides that “All acts of enforced disappearance shall be offences under criminal law punishable by appropriate penalties which shall take into account their extreme seriousness”. In fact, in the Study on best practices that I have just mentioned, the Working Group has pointed out that the codification of enforced disappearances as offences under criminal law, “refers to the relevant domestic criminal codes that are to be enforced by competent ordinary courts, i.e. neither by any special tribunal, in particular military courts, nor by administrative agencies or tribunals”
. 
The exclusion of military jurisdiction is also important in terms of prevention. Prevention requires the adoption of measures under article 3 of the Declaration, which include not establishing military jurisdiction over crimes of enforced disappearances. The duty to prevent might be violated both by action, e.g. establishing military jurisdiction over certain persons and conducts, and by omission - for instance not adopting the necessary measures including legislative to limit the jurisdiction of military courts
. 
In the context of country visits, the Working Group has found situations in which the national legislation prohibited that military personnel be submitted to the jurisdiction of ordinary courts
. In these cases, the Working Group has consistently emphasized in the corresponding reports how the military jurisdiction can actually be a factor of impunity for human rights violations. This is due to the fact that military courts lack the necessary independence and impartiality to deal with human rights violations
 and cannot be fully trusted, including because in some instances they may be tempted to shield military perpetrators of gross human rights violations, in particular senior military officers.
One important but often overlooked point is that the exclusion of the competence of military jurisdiction is not only essential for the trial phase but also for the investigation phase. Recently, for instance, the Working Group, jointly with a number of other special procedures, has raised concern about a constitutional reform project in a country 
aimed at expanding the jurisdiction of military or police tribunals, giving them the power to investigate, process and decide on cases of human rights violations. While the project expressly stipulated that the criminal military justice institutions would not have jurisdiction over a number of crimes, including enforced disappearances, the Working Group was concerned at the possibility that institutions of military justice would be the first to determine whether an element of the crime existed, to the detriment of an independent evaluation
. 
In another country visit report, we have recommended that the State ensure that civil prosecution services conduct serious and prompt investigations into all complaints of human rights violations, including enforced disappearances by military personnel and that the State must legally prevent the military prosecution services from initiating or continuing investigations into human rights violations, including enforced disappearances
. Afterwards, the country in question - Mexico - abolished the military jurisdiction for enforced disappearances withdrawing the reservation to article IX of 1994 Inter-American Convention on Forced Disappearance of Persons, pursuant to the recommendation of the Working Group and of the Inter-American Court of Human Rights. 
In this context, I would like to underline that the preliminary investigation phase is essential for the clarification of facts and responsibilities including on whether the elements of crime suggest the perpetration of an enforced disappearance. We can also think of cases of investigation of crimes that may be linked to enforced disappearances but do not necessarily qualify or appear prima facie as such, e.g. abduction and arbitrary detention. This is even more important in the case of a potential enforced disappearance as the first hours are essential for the establishment of the truth and, often, can be instrumental to find the person and/or to save her or his life. Too many times this is unfortunately forgotten. Therefore, cases where there are allegations of an enforced disappearance should at no stage be under the competence of military jurisdiction. This is also underlined in principle 9 of the “Draft Principles governing the administration of justice through military tribunals” - on which I am sure my colleague Emanuel Decaux will refer more extensively in the next session – which provides that in all circumstances, the jurisdiction of military tribunals should be set aside in favour of the jurisdiction of the ordinary courts to conduct inquiries into serious human rights violations, including enforced disappearances. 
Finally, I would also like to mention article 16 (1) of the Declaration on Enforced Disappearances, which affirms that persons alleged to have committed an enforced disappearance shall be suspended from any official duties during the investigation. 
I would probably stop here in order to leave enough space to other colleagues on the panel. 
Thank you very much for your attention and I look forward to the discussion.
� A/HRC/19/58/Add.2, para.98. Report on the visit to Mexico


� A/HRC/16/48/Add.3, para. 62 (l). Study on Best Practices


� A/HRC/16/48/Add.3, para. 57, referring to E/CN.4/1996/38, para.56. 


� E/CN.4/2006/56, para. 599. Annual report 2005


� See A/HRC/22/45/Add.2, para. 74.  Report on the visit to Pakistan


� Ibid.. See also A/HRC/22/45/Add.2, para. 37 and A/HRC/19/58/Add.2, para.38. Report on the visits to Pakistan, Chile and Mexico


� See A/HRC/WGEID/99/1, para. 39. PS document of the 99th session


See also � HYPERLINK "http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=15116&LangID=E" �http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=15116&LangID=E� 


� A/HRC/19/58/Add.2, para.98. Report on the visit to Mexico





�Colombia





2

