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F O R E W O R D  

T he N at ional A gency for the Prevention of 
T orture is the body responsible in G ermany for 
ensuring humane detention conditions and 
treatment of prisoners. T he A gency hereby 
presents an annual report of its act ivities to the 
F ederal G overnment , the G erman Bundestag, the 
Länder governments and the Länder parliaments. 
T he R eport covers the period from 1 January to 
31 D ecember 2019. 

I n 2019, the N at ional A gency celebrated its 
10 th anniversary. M uch to i ts regret , it lost its 
D irector of the F ederal A gency, K laus Lange-
Lehngut , Leitender Regierungsdirektor (retd) and 
holder of the C ross of the O rder of M erit of the 
F ederal R epublic of G ermany. M r Lange-
Lehngut founded and led the F ederal A gency for 
the Prevention of T orture with a great deal of 
voluntary commitment . R ight until the end, he 
played an act ive role in the further development  
of the N at ional A gency. H is death on 19 
O ctober 2019 was a great loss. H is memory and 
his achievements will always be remembered 
with respect . 

T his A nnual R eport provides a summary of the 
N at ional A gency's act ivities in the period under 
review, as well as background informat ion on the 
A gency itself, followed by a section on the 
standards it has developed. T hese concern the 
main aspects of humane detention conditions 
and treatment of persons detained in the 
facilit ies visited. T he standards are derived in 
part icular from recurring recommendat ions 
made by the A gency, and are continually 
developed and adapted. T hey can also be found 
on the N at ional A gency's website. 

I n 2019, at federal-state level the N at ional 
A gency part icularly focussed on visits to 
psychiatric facilit ies, and at federal level it 

part icularly focussed on visits to customs 
authorities. I n order for the impressions in these 
areas to be described in more detail, they will be 
set out in separate chapters, preceding the other 
results of the visits in 2019. 
T he pract ices of some of the highest supervisory 
authorities once again proved problemat ic this 
year. T hese supervisory authorities did not  
always comply with their obligat ion under 
A rticle 22 of the O P C A T  to examine the 
recommendat ions of the N at ional A gency and 
enter into a dialogue with it on possible 
implementat ion measures. T his reduced the 

 
F urthermore, there is st ill no adequate legal 

basis for the N at ional A gency to publish 
individual names in its reports on visits to 
privately owned facilit ies. T he public often does 
not understand the reasons for this, and it is 
something that was pointed out by the U N  
C ommit tee against T orture in its concluding 
observat ions on the sixth periodic report of 
G ermany. T he N at ional A gency st ill believes 
that an adequate legal basis should be created so 
that it can publish the names of all the facilit ies 
visited as well as the associated visit reports and 
opinions. I t is the only way to ensure it can 
effect ively fulfil its preventive duty, as provided 
for in the O P C A T . 

Since it had become clear in 2018 that the 

sufficient for it to fulfi l its mandate in line with 

under internat ional law, the M inisters of Just ice 
of the Länder unanimously agreed to increase the 

from the financial year 2020 with the financial 
part icipat ion of the F ederat ion. 

 
 

                           
Rainer D opp    Ralph- G ünther A dam 
State Secretary (retd)  F ormer senior civil servant and prison director 

(Leitender Sozialdirektor , retd) 
C hair of the Joint C ommission  D eputy D irector of the F ederal A gency
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T he following provides a brief summary of the 

D etailed informat ion on each topic can be found 
in the individual chapters of this report .  

I n 2019, the N at ional A gency visited a total of 
58 facilit ies and accompanied seven deportat ion 
procedures. T he members of the N at ional 
A gency met four t imes, in work ing meet ings, to 
discuss standards, recommendat ions and current 
developments. 

I n order to be able to ma ke more visits to all 
the various types of facilit ies that fall within its 
remit , the N at ional A gency decided not to focus 
on a part icular issue this year. H owever, it did 
place a part icular focus on psychiatric facilit ies 
throughout its visits. I t also visited a greater 
number of customs facilit ies, and was therefore 
able to ensure that more recommendat ions in 
these areas were implemented. 

Some visits resulted in findings that have 
already been the subject of the N at ional 

R eference should therefore also be made to the 
main topics addressed in the previous annual 
reports of the N at ional A gency, which contain 
detailed informat ion on the individual topics. A t 
the same t ime, there was visible progress in 
certain areas. T he improvements made in regard 
to detention conditions and treatment , for 

is having a last ing effect . Posit ive examples of 
this will be out lined in the following chapters on 
the individual types of facili t ies. F inally, during 
the course of its visits the N at ional A gency also 
encountered new issues and problem areas, 
which it will address in detail. 

T he year 2019 gave cause for celebrat ion, as it 

I n M ay 2019, the A gency celebrated the 
occasion by host ing a reception in Berlin, where 
it also officially published its 2018 A nnual 
R eport . W elcoming remarks by the F ederal 
M inister of Just ice, D r K atharina Barley, the 
Just ice M inister of the L and of Schleswig-
H olstein, D r Sabine Süt terlin- W aac k , the C hair 
of the Bundestag C ommit tee for H uman R ights 
and H umanitarian A id, G yde Jensen, the 
G erman representat ive at the E uropean 
C ommit tee for the Prevention of T orture, Prof. 
D r T homas F eltes, and the F ederal 
G overnment's N ursing C are R epresentat ive, 

State Secretary A ndreas W esterfellhaus, 
enriched the event . A ll of the speeches given at 
this reception as well as writ ten contributions 
can be found in an online publicat ion.1 T he fact 
that a large number of the part icipants were 
representat ives from governmental and non-
governmental bodies and from facilit ies the 
N at ional A gency has visited shows the keen 

its growing reputat ion over the years. 
T he N at ional A gency strives to have a 

preventive effect , and therefore endeavours to 
disseminate and publicise the findings of its 
act ivities as widely as possible. T o this end, it 
carried out numerous act ivities in addition to its 
regular visits to places of detention.  

A t the internat ional level, a part icularly 
important event was the review of the F ederal 
R epub
U N  C onvention against T orture, which was 
conducted within the framework of the periodic 
reporting procedure. T he C A T  reviewed 
G ermany in spring 2019. T he N at ional A gency 
part icipated in this procedure. I t not only too k 
part in a consultat ion meet ing with the F ederal 
M inistry of Just ice and C onsumer Protection, 
but also took part in a meet ing with the expert 
commit tee itself in G eneva. I n its concluding 
observat ions on the sixth periodic report of 
G ermany, the C A T  makes several important 
recommendat ions for improving the protection 
of human rights in places of detention.2 T he 

findings into its observat ions and emphasised, 
amongst other things, the need to provide the 
N at ional A gency with sufficient human, 
financial, technical and logist ical resources to 
enable it to carry out its mandate effect ively. 

T he internat ional exchange with various 
partner organisat ions is also important for the 

al 
exchange of N P M s from G ermany, A ustria and 
Switzerland took place in Z urich, at the 
invitat ion of Switzerland. T he meet ing focussed 
on deprivat ion of liberty under migrat ion law 

 
1 ht tps://www.nationale-
stelle.de/fileadmin/dateiablage/ D okumente/Sonstiges/Jubila
eumsbroschuere_ N at ionale_Stelle.pdf 
2ht tps://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/
D ownload.aspx?symbolno= C A T / C / D E U/ C O /6& Lang=E n 
(retrieved on 23 September 2020)  

https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Sonstiges/Jubilaeumsbroschuere_Nationale_Stelle.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Sonstiges/Jubilaeumsbroschuere_Nationale_Stelle.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Sonstiges/Jubilaeumsbroschuere_Nationale_Stelle.pdf
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/C/DEU/CO/6&Lang=En
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/C/DEU/CO/6&Lang=En
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and deportat ion in light  of human rights 
requirements. T he exchange on various potential 
solutions is part icularly helpful. I t primarily 
serves to provide a platform for discussion and to 
enable the further development of standards. T o 
this end, the N at ional A gency is also involved in 

W or king towards harmonised 
deten
a respective workshop in Sofia in N ovember 
2019.  

A t the nat ional level, the N at ional A gency 
conducted informat ion meet ings with the 
highest supervisory authorities, submit ted 
comments on draft legislat ion, and part icipated 
in expert meet ings and seminars. A s part of the 

which is organised by the F ederal A gency for 
C ivic E ducat ion [Bundeszentrale für politische 

Bildung], the G erman Police U niversity [ D eutsche 
H ochschule der Polizei] and the U niversity of 
A pplied Sciences for Public A dministrat ion and 
M anagement of N orth R hine- W estphalia, the 
N at ional A gency offers a training module on the 
protect ion of human rights and human dignity in 
police detention. 

A  table in the annex to this report provides an 
overview of all act ivities conducted in 2019 that 

facilit ies. 
T he present report as well as informat ion on 

the work of the N at ional A gency can be accessed 
A dditionally, the 

N at ional A gency is also act ive on social 
networ ks where it provides concise informat ion 
on its work as an N P M  to the broader public.  
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T he N at ional A gency for the Prevention of 

Preventive M echanism. By establishing the 
A gency, the F ederal R epublic of G ermany 
fulfi lled its obligat ions under internat ional law 
following from the O P C A T . T he N at ional 
A gency is responsible for places where persons 
are or may be deprived of their liberty, either by 
virtue of an order given by a public authority or 
at its inst igat ion or wit h its consent or 
acquiescence. T he following provides an 

as well as background informat ion regarding its 
structure. 

 I N S T I T U T I O N A L  F R A M E W O R K  

T he object ive of preventing torture and abuse 
is laid down in the O P C A T , which adds a 
preventive approach to the U N  C onvention 
against T orture of 1984. A t the start of 2020, it 
had 103 signatory states and had been rat ified by 
90 states.3 

A rticle 3 of the O P C A T  requires that the 
States Part ies set up an N P M . T hese 
independent nat ional mechanisms engage in 
preventive measures and assess whether places of 
detention ensure humane treatment and 
detention conditions. T o date, 70 States Part ies 
are in compliance with this requirement . 4 

comprises the F edera l A gency for the 
Prevention of T orture, which is responsible for 
facilit ies run at federal level, and the Joint 
C ommission of the Länder for the Prevention of 
T orture, which is responsible for facilit ies at 
federal-state level. T he F ederal A gency and the 
Joint C ommission work together as a N at ional 
A gency for the Prevention of T orture, and 
closely coordinate their act ivities. 

U nder A rticle 18 of the O P C A T , the States 
Part ies are obliged to guarantee the funct ional 
independence of the prevent ive mechanisms and 
to make the necessary financial resources 
available. 

 
3 U R L: ht tp://indicators.ohchr.org/ (retrieved on 29 January 
2020) 
4 U R L: H t tps://apt.ch/en/opcat-data base/ (retrieved on 30 
January 2020) 

T he members of the F ederal A gency are 
appointed by the F ederal M inistry of Just ice and 
C onsumer Protection, while the members of the 
Joint C ommission are appointed by the 
C onference of M inisters of Just ice of the Länder. 
F urthermore, in N ovember 2017 the C onference 
of M inisters of Just ice decided that , in future, 
civil society organisat ions must be involved to a 
greater extent when appoint ing the members of 
the Joint C ommission of the N at ional A gency 
for the Prevention of T orture. C onsequent ly, 
N G O s will be given the opportunity to propose 
candidates to the C onference of Just ice 
M inisters for posit ions at the Joint C ommission. 
T he appointed members are not subject to 
supervisory control or legal oversight , and are 
independent in the exercise of their funct ions. 
T hey act in an honorary capacity. Strict 
conditions apply for the removal of members 
before the end of their term in office, as set out 
in sections 21 and 24 of the G erman Judiciary 
A ct [ D eutsches Richtergesetz]. T he full-t ime 
secretariat is based in W iesbaden and is 
affiliated with the organisat ional structure of the 
C entre for C riminology [ K riminologische 
Z entralstelle e. V .]. 

 T A S K S 

T he principle task of the N at ional A gency is to 
visit those facilit ies in which people are deprived 

at tention to problems there, and to make 
recommendat ions and suggest ions to the 
authorities for improving the situat ion of 
detainees and for preventing torture and other 
ill-treatment . U nder A rticle 4(1) of the O P C A T , 
a place of detention is any place under a State 

are or may be deprived of their liberty, either by 
virtue of an order given by a public authority or 
at its inst igat ion or wit h its consent or 
acquiescence. 

A t the federal level, this definition 
encompasses all detention facilit ies operated by 
the F ederal A rmed F orces, F ederal Police and 
customs authorities. I n addition, the F ederal 
A gency is also responsible for moni toring 
deportat ions carried out by the F ederal Police. 
I n 2019, a total of 19,238 persons were deported 
from G ermany by air. 

http://indicators.ohchr.org/
https://apt.ch/en/opcat-database/
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T he vast majority of facilit ies fall within the 
remit of the Joint C ommission. T hese include 
prisons, Land police stat ions with custody cells, 
all courts with holding cells, facilit ies for custody 
await ing deportat ion [ A bschiebungshaft], 
psychiatric clinics, child and youth welfare 
facilit ies with closed units, and homes for people 
with disabilit ies. F urthermore, all residential 
care and nursing homes where measures 
depriving people of their liberty are or can be 
enforced are also classified as places of detention 
under the above definition. 

F urther to these act ivities, the N at ional 
A gency is also tasked with issuing statements 
regarding both exist ing and draft legislat ion. 

 P O W E RS 

Pursuant to the rules set out in the O P C A T , 
the F ederal G overnment and the Länder grant 
the N at ional A gency the following rights: 

+ A ccess to all informat ion concerning 
the number of persons deprived of 
their liberty in places of detention as 
defined in A rticle 4 of the O P C A T , as 
well as the number of places and their 
locat ion; 

+ A ccess to all informat ion referring to 
the treatment of those persons as well 
as their conditions of detention; 

+ A ccess to all places of detention and 
their installat ions and facilit ies; 

+ T he opportunity to have private 
interviews with the persons deprived 
of their liberty without witnesses, 
either personally or with a translator if 
deemed necessary, as well as with any 
other person who the N at ional 
A gency believes may supply relevant 
informat ion; 

+ T he liberty to choose the places it 
wants to visit and the persons it wants 
to interview; 

+ T o maintain contact with the U N  
Subcommit tee on Prevention of 
T orture (SP T ), to send it informat ion 
and to meet with it . 

I n accordance with A rticle 21(1) O P C A T , 
persons who communicate informat ion to the 
N at ional A gency are not to be sanct ioned or 
otherwise prejudiced in any way. T he members 
and employees of the A gency are obligated to 
maintain confidentiali ty with regard to 
informat ion disclosed to them in the course of 
their duties. T his obligation is to be maintained 
even beyond the term of their office.  

 P E RS O N N E L  A N D  F I N A N C I A L  
R E S O U R C E S 

I n the E U  M ember States, the resources 
available to the individual N P M s vary 
considerably. I n 2018, the F rench N P M , for 
example, had a total of 61 full-t ime and external 
monitors, and an annual budget of 
approximately E U R  5,0 0 0 ,0 0 0 .5 

T he G erman N P M , however, is only made up 
of ten honorary members, and a Secretariat 
staffed with six full-t ime employees. 

T he N at ional A gency is not equipped with 
sufficient resources to carry out its legally 
mandated task of visit ing over 13,0 0 0 facilit ies 
and regularly monitoring measures within its 
remit involving deprivat ion of liberty, such as 
deportat ions. 6 T his is a problem that is also 
being discussed amongst various stakeholders in 
the field of human rights as well as on the 
polit ical level. 

D ue to a significant increase in costs in recent 
years, part icularly in respect of rental payments 
and personnel, the N at ional A gency was forced 
to limit its visit act ivities considerably in 2018. 
Since it has become clear that the N at ional 

 
5 ht tps://www.cglpl.fr/wp-
content/uploads/2019/05/ C G L P L_Rapport-annuel-
2018_web.pdf, p. 263  
6 C P T / I nf (2017) 13, p. 14; Subcommit tee on Prevention of 
T orture and O ther C ruel, I nhuman or D egrading T reatment 
or Punishment, C A T / O P/ D E U/1, 16 D ecember 2013, p. 6; 
F ollmar- D ie N ationale Stelle zur V erhütung von Folter 
fortentwickeln! Zur völkerrechtskonformen A usgestaltung und 
A usstattung 13, U R L: 
ht tps://www.ssoar.info/ssoar/bitstream/handle/document/34
935/ssoar-2013-follmar-ot to-
D ie_ N at ionale_Stelle_zur_ V erhutung.pdf?sequence=1, 
(available in G erman only, last retrieved on 29 January 2020); 
M otion put forward in the Bundestag by Bündnis 90/ D ie 

Für den Menschenrechtsschutz in D eutschland  D ie 
N ationale Stelle zur V erhütung von Folter reformieren und 
stärken Bundestag Printed Paper 18/12544) 

https://www.cglpl.fr/wp-content/uploads/2019/05/CGLPL_Rapport-annuel-2018_web.pdf
https://www.cglpl.fr/wp-content/uploads/2019/05/CGLPL_Rapport-annuel-2018_web.pdf
https://www.cglpl.fr/wp-content/uploads/2019/05/CGLPL_Rapport-annuel-2018_web.pdf
https://www.ssoar.info/ssoar/bitstream/handle/document/34935/ssoar-2013-follmar-otto-Die_Nationale_Stelle_zur_Verhutung.pdf?sequence=1
https://www.ssoar.info/ssoar/bitstream/handle/document/34935/ssoar-2013-follmar-otto-Die_Nationale_Stelle_zur_Verhutung.pdf?sequence=1
https://www.ssoar.info/ssoar/bitstream/handle/document/34935/ssoar-2013-follmar-otto-Die_Nationale_Stelle_zur_Verhutung.pdf?sequence=1
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to fulfi l its mandate in line with the F ederal 
R epublic o
internat ional law, the M inisters of Just ice of the 
Länder have unanimously agreed to increase the 

total of E U R  640 ,0 0 0 from the financial year 
2020 with the financial part icipat ion of the 
F ederat ion. T he M inistry of Just ice of H esse has 
been asked to implement the resolution. 

 E N Q U I R I E S B Y  I N D I V I D U A L S 

I n the period under review, the N at ional 
A gency received individual enquiries regarding 
79 separate cases. 

A lthough the N at ional A gency is not an 
ombudsman inst itute, details provided in 
individual enquiries are nevertheless of practical 
relevance for its work . T hey provide background 
informat ion for visits, and may draw at tention to 
specific problem areas. I n addition, concrete 
informat ion and t ips can have an inf luence on 
which facilit ies the N at ional A gency visits, and 
on the priorities it sets as a result . 

W here an enquiry contains informat ion 
regarding serious deficiencies, the N at ional 
A gency will, with the consent of those 
concerned, contact the competent authority. I f 
an enquiry provides an indicat ion of a person 
posing a danger to themselves or to others, the 
N at ional A gency will also immediately contact  
the head of the facility concerned. 

 W O R L D W I D E  T O R T U R E  
P R E V E N T I O N  

 C P T  

30 th anniversary of the C P T  

T he very first human-rights preventive 
mechanism worldwide was the E uropean 
C ommit tee for the Prevention of T orture and 
I nhuman or D egrading T reatment or 
Punishment ( C P T ), inaugurated by the C ouncil 
of E urope. I t was established under the 
E uropean C onvention for the Prevention of 
T orture and I nhuman or D egrading T reatment  
or Punishment , which came into force on 1 

anniversary, a high-level conference was held in 
Strasbourg on the topic o

7 
M embers of the N at ional A gency also took part  
in this conference. 

 

T he C P T  last visited G ermany in 2018. I ts final 
report looked at the treatment of foreign 
nat ionals before and during a return flight from 
M unich to K abul, and was published in 2019.8 
Some of the in-flight incidents documented in 
the report are part icularly worrying. O ne 
returnee is said to have been restrained by six 
escort officers. D uring t his process, one of the 

nec k . T he pressure applied around his throat 
momentarily obstructed his respiratory tract . 
F urthermore, according to the C P T , the 
returnee was ill-treated through the squeezing of 
his genitals.9 

 R eview of G er many by t he U N  
C o m m i t t ee aga inst  T or t u r e 

A nother important event in the year under 
review was the visit by the U N  C ommit tee 
against T orture ( C A T ), which conducted a 

implementat ion of the U N  C onvention against 
T orture. T he C A T  last reviewed G ermany in 
2011, and made a series of recommendat ions to 
the F ederal G overnment  in its concluding 
observat ions. T hese recommendat ions and 
several new issues formed the content of the 
review of the sixt h periodic report of the F ederal 
R epublic of G ermany in 2019.10  

A t the F ederal M inistry of Just ice and 

A gency, the G erman I nst itute for H uman 
R ights and numerous non-governmental 
organisat ions took part in a consultat ion 
meet ing that served as preparat ion for the 
review. D uring this meet ing, the N at ional 

 
7 ht tps://www.coe.int/en/web/human-rights-rule-of-law/-/-
cpt30-the-cpt-celebrates-its-30 th-anniversary 
8 C P T / I nf (2019) 14 
9 C P T / I nf (2019) 14, paragraph 55 
10 C A T / C / D E U/6, 26 September 2017, U R L: 
ht tps://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/
D ownload.aspx?symbolno= C A T / C / D E U/ C O /6& Lang=E n 
(retrieved on 23 September 2020) 

https://www.coe.int/en/web/human-rights-rule-of-law/-/-cpt30-the-cpt-celebrates-its-30th-anniversary
https://www.coe.int/en/web/human-rights-rule-of-law/-/-cpt30-the-cpt-celebrates-its-30th-anniversary
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/C/DEU/CO/6&Lang=En
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/C/DEU/CO/6&Lang=En
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A gency set out the key human rights challenges 
associated with state deprivat ion of liberty that 
emerge from the visits it conducts at the various 
facilit ies. F urthermore, in a personal 
conversat ion, the C hair of the Joint C ommission 
explained to the expert commit tee the key 
requirements of the N at ional A gency.  

T he review itself was conducted on 29 and 30 
A pril 2019 in G eneva. I n its concluding 
observat ions on the sixth periodic report of 
G ermany, the C A T  also included 
recommendat ions concerning the N at ional 
A gency. 11  I t emphasised that the N at ional 
A gency must be provided wit h sufficient human, 
financial, technical and logist ical resources to 
enable it to carry out its funct ions effect ively and 
independent ly (paragraph 14). F urthermore, it 
recommended that the N at ional A gency be 
given authority to publish the names of the 
privately run inst itutions that are visited 
(paragraph 16). 
  

 
11ht tps://tbinternet.ohchr.org/_layouts/15/treatybodyexternal
/ D ownload.aspx?symbolno= C A T / C / D E U/ C O /6& Lang=E n 
(retrieved on 23 September 2020) 

https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/C/DEU/CO/6&Lang=En
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/C/DEU/CO/6&Lang=En
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I I I  
S T A N D A R D S 
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T he N at ional A gency is tasked with preventing 
torture and other cruel, inhuman or degrading 
treatment or punishment at places of detention. 
T his means that it has a preventive remit . F or 
the fulfi lment of this task , it is necessary that the 

endat ions are implemented 
not only in the facilit ies it visits but in all the 
relevant facilit ies across G ermany. T he N at ional 
A gency translates recurring recommendat ions 
into standards. T hese standards are developed 
on a continual basis and are intended t o provide 
the supervisory authorities and facilit ies with 

benchmarks for humane detention conditions 
and humane treatment of persons who are 
deprived of their liberty in any of the facilit ies 
under their responsibility. T his helps ensure 
humane detention conditions while also 
increasing the effect iveness of the N at ional 

facilit ies. T he standards are also published on 
the website of the N at ional A gency. 

T o ensure the respect of human dignity, the 
N at ional A gency considers the following 
standards to be indispensable.  
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1  D E P O R T A T I O N S 

 T I M E  O F  C O L L E C T I O N   

C ollect ions at night should be avoided. 

 D E P O R T A T I O N  F R O M  P R I S O N  

W here persons who are required to leave the 
country are current ly serving a prison sentence, 
every effort should be made to ensure they are 
deported before the end of their sentence. A t 
the very least , it should be ensured that the 
conditions for deportat ion are in place before  
they have fully served their prison sentence. 

 D E P O R T A T I O N  F R O M  
E D U C A T I O N A L , M E D I C A L , A N D  C A R E  
F A C I L I T I E S 

A s a rule, deportat ions should not be carried 
out from hospitals, schools or daycare facilit ies.  

 R E SP E C T  F O R  T H E  B E S T  
I N T E R E S T S O F  C H I L D R E N  

F amilies should not be separated as a result of 
deportat ion measures. C hildren should not be 
shack led. Parents should not be shack led in the 
presence of their children. I f children are 
deported, there should always be one person 
who is tasked with ensuring the child's best 
interests are respected during the deportat ion 
procedure. Suitable facilit ies to keep children 
occupied should be ava ilable at the airport .  

 S T R I P -S E A R C H E S 

Strip-searches involving a visual inspect ion of 
the detainee's genital area represent a severe 
interference with the detainee's general right of 
personality.12 I t should therefore be decided on a 
case-by-case basis whether there are indicat ions 
of a danger to public security and order that 

 
12 F ederal C onst itutional C ourt , order of 5 M arch 2015, file 
no.: 2 BvR  746/13, margin no. 33 

would just ify a strip-search. A ny such measures 
must adhere to the principle of proportionality.13  

I f a strip-search is carried out , the reasons for 
this should be documented in a clear and 
comprehensible manner. F urthermore, the 
search should be conducted as respectfully as 
possible, for example involving two stages where 
half the body remains dressed in each stage. Staff 
members of the opposite sex to the detainee 
must not be present during such searches. 

 F U R T H E R  T R A I N I N G  F O R  S T A F F  

D eportat ions should be carried out by 
members of staff who are sufficient ly qua lified 
and have received adequate further training. 

 L U G G A G E  

Every person await ing deportat ion must be 
given the opportunity to pac k personal 
belongings. Steps must be taken to ensure that 
the person being deported is dressed 
appropriately for the procedure and for the 
country of dest inat ion, and that ident ity 
documents, necessary medicat ion, provisions for 
children, and any necessary medical aids (e.g. 
glasses) are packed. O ne of the persons carrying 
out the deportat ion should make sure that 
luggage is also pac ked for children being 
deported. A  supply of basic hygiene products 
and sufficient clothing should be kept at the 
airport and issued as necessary. 

 C A S H  L U M P  S U M  

A ll deportees must have sufficient financial 
means to pay for the journey from the airport to 
their final dest inat ion, as well as for meals 
needed during this journey. 

 
13 C ologne A dministrat ive C ourt , judgment of 25 N ovember 
2015, file no.: 20 K  2624/14, juris, margin no. 115 et seqq. 
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 I N F O R M A T I O N  O N  T H E  T I M E  O F  
E X E C U T I O N  O F  T H E  D E P O R T A T I O N  
O R D E R  

F or humanitarian reasons, wherever individual 
cases require  for example if there are children 
or sick people in the family  persons required to 
leave the country should be informed at least a 
week in advance that their deportat ion is 
imminent . 

 I N F O R M A T I O N  O N  T H E  
D E P O R T A T I O N  P R O C E D U R E  

A t the t ime of collection, persons being 
deported should be provided with informat ion 
on the deportat ion procedure. T his should be 
done immediately, comprehensively, in writing 
and in a language they understand. T he 
informat ion should include t he following details: 

� T he schedule of the deportat ion 
including flight t imes 

� I nformat ion on luggage 
� I nformat ion on rights during the 

deportat ion procedure 

 C O M M U N I C A T I O N  D U R I N G  T H E  
E N T I R E  D E P O R T A T I O N  P R O C E D U R E  

I t must be possible for persons being deported 
and the accompanying prison staff to 
communicate during the entire deportat ion 
procedure. T he writ ten informat ion on the 

deportat ion cannot subst itute for the service of 
an interpreter where communicat ion difficult ies 
arise. I nterpreters may also assist via telephone 
or video conferencing. 

 C O N T A C T  W I T H  L E G A L  
C O U N S E L  

D uring the deportat ion procedure, persons 
await ing deportat ion must be allowed to contact 

legal counsel. Such contact must be made 
possible at the beginning of the deportat ion 
procedure so that any necessary legal measures 
can be ta ken in due t ime. I n case the person 
concerned has so far had no contact with a 
lawyer, they must be given contact details for 
emergency legal services. 

 SP E C I A L  C O N S I D E R A T I O N  F O R  
C H I L D R E N  A N D  S I C K  P E RS O N S 

D uring deportat ion procedures, special 
considerat ion should be given to the needs of 
children and sick persons, including any 
part icular care they require.  

 P H O N E  C A L L S W I T H  R E L A T I V E S 

A ll persons await ing deportat ion should be 
given the opportunity to contact their relat ives.  

 M O B I L E  P H O N E S 

M obile phones should only be confiscated 
during a deportat ion procedure if this is deemed 
necessary in substantiated individual cases. I f 
circumstances no longer require the confiscat ion 
of mobile phones, they must be returned to their 
owners. Before a mobile phone is confiscated, 
the person being deported must be given the 
opportunity to write down important phone 
numbers. 

 M E A L S 

Sufficient amounts of food and drink must be 
available during the entire deportat ion 
procedure. 



 

21 

 

2  C U S T O D Y  A W A I T I N G  D E P O R T A T I O N  
A N D  C U S T O D Y  T O  S E C U R E  D E P A R T U R E   

 I N I T I A L  M E D I C A L  
E X A M I N A T I O N  

Every person required to leave the country 
must undergo an initial medical examinat ion 
upon admission into custody await ing 
deportat ion [ A bschiebungshaft] or custody to 
secure departure [ A usreisegewahrsam]. I t must be 
ensured that any indicat ions of trauma or mental 
illness are diagnosed. I n case of communicat ion 
difficult ies, an interpreter should always be 
called upon to assist in initial medical 
examinat ions. F or reasons of confidentiality, 
translat ions should not be performed by other 
detainees await ing deportat ion. M oreover, if 
translat ions are performed by staff members or 
other detainees await ing deportat ion, there is no 
guarantee that technical terms and subject 
mat ter will be correct ly translated into the other 
language. 

 E X T E R N A L  C O N T A C T  

I t should be possible for persons required to 
leave the country to receive visitors without  
restrict ions, especially relat ives. I n order to 
establish or maintain contact with their families 
and home country, and to facilitate their return, 
they should also be allowed to use mobile phones 
and have access to the internet .  

 W O R K  A N D  R E C R E A T I O N A L  
A C T I V I T I E S 

I t should be possible for persons required to 
leave the country to make meaningful use of 
their t ime. T here should be sufficient 
opportunities to do so every day. T his includes 
access to common rooms, prayer rooms and 
kitchens where detainees can prepare their own 
meals. 

 S T R I P -S E A R C H E S 

Strip-searches involving a visual inspect ion of 
the detainee's genital area represent a severe 
interference with the detainee's general right of 

personality. I t should therefore be decided on a 
case-by-case basis whether there are indicat ions 
of a danger to public security and order that 
would just ify a strip-search. A ny such measures 
must adhere to the principle of proportionality.   

I f a strip-search is carried out , the reasons for 
this should be documented in a clear and 
comprehensible manner. F urthermore, the 
search should be conducted as respectfully as 
possible, for example involving two stages where 
half the body remains dressed in each stage. Staff 
members of the opposite sex to the detainee 
must not be present during such searches. 

 V I S I B I L I T Y  O F  T O I L E T S 

Staff members should indicate their presence 
before entering a cell, especially if the toilet is 
not part it ioned off. T he person in the cell might  
be using the toilet and should be given the 
opportunity to indicate this. 

C C T V  cameras must be installed in such a way 
that the toilet area is either not visible on the 
monitor at all or, alternat ively, is only shown in 
the form of pixelated images. I f deemed 
necessary in individual cases, it may be possible 
to permit unrestricted monitoring of detainees 
held in specially secured cells due to an acute 
danger of self-harm or suicide. H owever, any 
such decision should be carefully considered, 
substantiated and document ed. I f a toilet area is 
indeed covered by C C T V  monitoring and is not 
pixelated, only persons of t he same sex as the 
detainee should carry out the monitoring. 

 P H Y S I C A L  R E S T R A I N T  

T he N at ional A gency defines physical restraint  
F ixierung

their freedom to move by binding their arms, 
legs and in some cases the centre of the body, 
with the result that they are unable or only 
marginally able to change their sit t ing or lying 
posit ion independent ly. T he A gency requires 
the following conditions be met for the use of 
this measure: 
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T he use of physical restraints is only to be 
ordered as a last resort , on the basis of clear and 
precisely defined criteria, and for the shortest 
possible period of t ime. T o minimise the risk of 
physical harm, restraints should be applied using 
a strap-based system. Persons being physically 
restrained should, at the very least , be given 
paper underwear and a paper shirt to wear in 
order to protect their sense of modesty. T he 
detainee must also be checked on regularly by a 
doctor. Persons under physical restraint must 
also be observed continuously and personally by 
therapeutic or care staff who are in direct 
proximity to the detainee (one-on-one 
supervision). F or any physical restraint applied 
for more than just a short period of t ime, a court 
decision is required.14 T he measure should be 
discussed with the detainee concerned 
afterwards. 15  T he detainee should also be 
informed after the measure of the possibility to 
have a court review the permissibility of the 
restraint procedure.16 

W rit ten reasons should be given for every 
instance of physical restraint . T his should 
include documentat ion of which less restrict ive 
measures had been tried in advance and why 
these failed. 

 C C T V  M O N I T O R I N G  

C C T V  monitoring should only be used in 
individual cases where it is imperat ive to protect 
the person concerned. T he reasons for the use of 
C C T V  monitoring should be documented. I n 
addition, the person concerned must be 
informed that monitoring is taking place. T he 
mere fact that the camera is visible is not  
sufficient . I t should be possible for the person 
concerned to discern whether the camera is 
running. 

 
14 F ederal C onstitutional C ourt , judgment of 24 July 2018, file 
no.: 2 BvR  502/16, margin no. 69 
15  D G PP N  [ G erman Society for Psychiatry and 

S3-Leitlinie: V erhinderung von Z wang: 
Prävention und T herapie aggressiven V erhaltens bei E rwachsenen
U R L:  
ht tps://www.dgppn.de/_R esources/Persistent/154528053e2d1
464d9788c0b2d298ee4a9d1cca3/S3%20 L L%20 V erhinderung
%20von%20 Z wang%20 L A N G %2B L I T E R A T U R%20 F I N
A L%2010 .9.2018.pdf (retrieved on 29 January 2020) 
16 F ederal C onst itutional C ourt , judgment of 24 July 2018, file 
no.: 2 BvR  502/16, margin no. 85 

 C L O T H I N G  

A s a rule, persons required to leave the country 
should be allowed to wear their own clothes. 

 S T A F F  

T he staff of facilit ies for the enforcement of 
custody await ing deportat ion [ A bschiebungshaft] 
or custody to secure departure 
[ A usreisegewahrsam] should be specifically 
chosen and trained to work in this field.  

 PS Y C H O L O G I C A L  A N D  
PS Y C H I A T R I C  C A R E  

T he facility should make sure that a 
psychologist or psychiatrist is called in where 
this is necessary.  

 L E G A L  A D V I C E  

Persons required to leave the country must be 
given the opportunity to seek legal advice.  

 L E G A L  B A S I S 

T he detention conditions of persons in 
custody await ing deportat ion [ A bschiebungshaft] 
and custody to secure departure 
[ A usreisegewahrsam] must differ from those of 
sentenced prisoners. 17  F urthermore, any 
interference with basic righ ts beyond the mere 
placement in such a detention facility requires 
its own legal basis.18 C onsequent ly, a specific 
legal basis must be established for the 
enforcement of custody await ing deportat ion 
and custody to secure departure. 

 R E SP E C T F U L  T R E A T M E N T  

D etainees await ing deport at ion should be 
treated respectfully. F or example, staff members 
should indicate their presence in a suitable 
manner before entering a room, and should, as a 

 
17 A rticle 16 para. 1 of D irect ive 20 08/115/E C  of the E uropean 
Parliament and of the C ouncil of 16 D ecember 20 08 on 
common standards and procedures in M ember States for 
returning illegally staying third-country nat ionals 
18 F ederal C onstitutional C ourt , judgment of 31 M ay 20 06, 
file no.: 2 BvR  1673/04, N J W  20 06, 2093 (2093) 

https://www.dgppn.de/_Resources/Persistent/154528053e2d1464d9788c0b2d298ee4a9d1cca3/S3%20LL%20Verhinderung%20von%20Zwang%20LANG+LITERATUR%20FINAL%2010.9.2018.pdf
https://www.dgppn.de/_Resources/Persistent/154528053e2d1464d9788c0b2d298ee4a9d1cca3/S3%20LL%20Verhinderung%20von%20Zwang%20LANG+LITERATUR%20FINAL%2010.9.2018.pdf
https://www.dgppn.de/_Resources/Persistent/154528053e2d1464d9788c0b2d298ee4a9d1cca3/S3%20LL%20Verhinderung%20von%20Zwang%20LANG+LITERATUR%20FINAL%2010.9.2018.pdf
https://www.dgppn.de/_Resources/Persistent/154528053e2d1464d9788c0b2d298ee4a9d1cca3/S3%20LL%20Verhinderung%20von%20Zwang%20LANG+LITERATUR%20FINAL%2010.9.2018.pdf
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rule, speak to detainees using polite forms of 
address.  

 P L A C E M E N T  O F  M I N O RS 

U naccompanied minors should not be placed 
in facilit ies for the enforcement of custody 
await ing deportat ion or custody to secure 
departure, but in child and youth welfare 
facilit ies. I f minors are placed in facilit ies for 
custody await ing deportat ion or custody to 
secure departure together with their parents or 
legal guardians, it must be ensured that such 

interests. 

 W E A P O N S I N  C U S T O D Y  

I n facilit ies for custody await ing deportat ion 
or custody to secure departure, officers should 
remove firearms before entering a custody suite.  

D ue to the significant health risks involved, 
the use of pepper spray in confined spaces is not 
a proportionate measure under any 
circumstances. I t should therefore be avoided 
inside detention facilit ies.19 

 
19 E C H R , T ali v. Estonia, judgment of 13 F ebruary 2014, 
A pplicat ion no. 66393/10 , § 78; C P T /I nf (20 08) 33, margin no. 
86 

 A D M I SS I O N  M E E T I N G  

A n admission meet ing must be held with every 
newly admit ted person, during which they 
should be informed of the reason for their 
detention. T hey should also be informed of their 
rights. 

D uring these meet ings, special at tention 
should be paid to any indicat ions of mental 
illness. I f necessary, a psychologist should be 
involved. F or these purposes, the detention 

conduct ing admission meet ings must receive 
specialised training enabling them to recognise 
signs of trauma or mental illness. I n case of 
communicat ion difficult ies, an interpreter must 
be called upon to assist in admission meet ings.  
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3  F E D E R A L  A N D  L A N D  P O L I C E , C U S T O M S 
A U T H O R I T I E S

 F U R N I S H I N G  A N D  F I T T I N G S, 
C O N D I T I O N S I N  C U S T O D Y  C E L L S 

T he conditions in custody cells, including 
furnishings and fit t ings, must uphold the human 
dignity of detainees. Every custody cell should be 
equipped with a smoke detector, an emergency 
but ton, adjustable lighting, a non-f lammable, 
washable mat tress, a blanket and a pillow. 
W here a custody cell is only equipped with a low 
bed, it should have additional seat ing at standard 
height . 

T o ensure the protection of persons placed in 
custody in the event of a fire, all custody cells 
must be equipped with a smoke de tector.  

I n addition, it must be possible for persons 
deprived of their liberty to call for at tention 
through an emergency but ton. I t must be 
guaranteed that the alarm system is working. 
T his should be chec ked before each occupancy 
of a custody cell.  

I t should be possible to adjust the lighting in 
custody cells to ensure that persons taken into 
custody are able to sleep, while at the same t ime 
reducing the risk of injury and enabling 
detainees to find their way in the dark . 

Every custody cell should receive natural light , 
including those intended for short-term custody. 
F urthermore, a suitable room temperature 
should be ensured in custody cells. 

 I N S T R U C T I O N  A B O U T  R I G H T S 

E ach and every person deprived of their liberty 
must be informed of their rights, immediately 
and without exception. T o this end, forms 
containing all the relevant informat ion should be 
available in various languages. T hey must at the 
very least include informat ion about the fact that 
anyone who is taken into custody has the right to 
be examined by a doctor, to consult a lawyer, to 
notify a trusted third party and, where 
applicable, inform the consulate of their home 
country. I t should be documented in the police 
custody record book that the person taken into 
custody has been instructed about their rights so 

that it is immediately clear to staff members 
following a shift change-over whenever the 
relevant informat ion has not been 
communicated for any specific reason. I f a 
person was not instructed about their rights 
when they were brought into custody, this must 
be done at a later point in t ime. 

 D O C U M E N T A T I O N  

C ustody documentat ion at police stat ions and 
customs offices should be clear and 
comprehensible. T his serves to protect those 
being held in custody, as well as the responsible 
staff members. 

T he following details should be documented: 
-  
- W hen the deprivat ion of liberty began 
- T he staff members responsible for tak ing 

the person concerned into custody and for 
supervising them during custody  

- T he health condition of the person 
concerned 

- W hether the person was informed of their 
rights  

- W hether the person was informed of the 
reason for the deprivat ion of liberty  

- W hether a judicial order had been 
obtained  

- I f a strip-search was conducted, the 
reasons for this 

- T he name of the staff member conduct ing 
the strip-search  

- T he t imes of checks, including the initials 
of the responsible staff member  

- T he t ime and type of meals  
- T he removal and subsequent return of 

personal objects  
- T he t ime of release  
- I f it was not possible to inform the persons 

concerned of their rights when they were 
brought into custody, it should be 
documented whether this was done at the 
latest by the t ime they were released.  
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Senior officers should chec k at regular intervals 
whether the documentat ion is complete. T hese 
chec ks should be recorded. 

 S T R I P -S E A R C H E S 

Strip-searches involving a visual inspect ion of 
the detainee's genital area represent a severe 
interference with the detainee's general right of 
personality.20 I t should therefore be decided on a 
case-by-case basis whether there are indicat ions 
of a danger to public security and order that 
would just ify a strip-search. A ny such measures 
must adhere to the principle of proportionality.21  

I f a strip-search is carried out , the reasons for 
this should be documented in a clear and 
comprehensible manner. F urthermore, the 
search should be conducted as respectfully as 
possible, for example involving two stages where 
half the body remains dressed in each stage.  

 V I S I B I L I T Y  O F  C U S T O D Y  C E L L S 

I t must not be possible for third persons to 
look inside a custody cell. 

 V I S I B I L I T Y  O F  T O I L E T S 

I t must be ensured without exception that 
persons taken into custody cannot be observed 
when using the toilet . F or example, a screen 
could be installed to block t he view of the toilet 
area. 

C C T V  cameras must be installed in such a way 
that the toilet area is either not visible on the 
monitor at all or, alternat ively, is only shown in 
the form of pixelated images. U nrestricted 
monitoring of the custody cell should only be 
permit ted in carefully assessed, substantiated 
and clearly documented individual cases where 
there is an acute danger of self-harm or suicide. 
I f a toilet area is indeed covered by C C T V  
monitoring and is not pixelated, only persons of 
the same sex as the det ainee should carry out the 
monitoring.  

 
20 F ederal C onstitutional C ourt , order of 5 M arch 2015, file 
no.: 2 BvR  746/13, margin no. 33 
21 C ologne A dministrat ive C ourt, judgment of 25 N ovember 
2015, file no.: 20 K  2624/14, juris margin no. 115 et seqq. 

 S H A C K L E S 

restrict ion of movement by tying together arms 
or legs, or by tying them to an object . 

T ying persons to the wall or to other objects 
violates their human dignity and must be 
avoided without exception. 

I n order to protect the right to physical 
integrity, any shac k ling in custody should be 
carried out using textile hand restraint belts22, 
which should be kept in stoc k at all t imes.  

 P H Y S I C A L  R E S T R A I N T  

Physical restraints should not be used at all 
during police custody or customs custody.  

 
 S I Z E  O F  C U S T O D Y  C E L L S 

C ustody cells must be designed in a way that 
ensures humane detention conditions.  
A  single-occupancy custody cell must have a 
floor space of at least 4.5 square metres. 
M ult iple-occupancy custody cells must have a 
floor space of at least 3.5 square metres per 
person.  

F acing walls must be separated by a distance of 
at least two metres, and the ceiling must be 
considerably higher than two metres. 

 C C T V  M O N I T O R I N G  

C C T V  monitoring should only be used in 
police stat ions and customs offices in individual 
cases where it is imperat ive for the protect ion of 
the person concerned. T he reasons for the use of 
C C T V  monitoring should be documented. I n 
addition, the person concerned must be 
informed that monitoring is taking place. T he 
mere fact that the camera is visible is not  
sufficient . I t should be possible for the person 
concerned to discern whether the camera is 
running.  

 
22 A n example of this can be seen in the model used by 
F R O N T E X  during deportat ion flights. 
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 M U L T I P L E - O C C U P A N C Y  O F  
C U S T O D Y  C E L L S 

I n order to ensure humane detention 
conditions, it is indispensable that custody cells 
accommodat ing more than one person have a 
completely separate toilet with separate 
ventilat ion.  

 R I G H T  T O  M E D I C A L  
E X A M I N A T I O N  

Every person taken into custody has the right 
to consult a doctor.  

 R E SP E C T F U L  T R E A T M E N T  

Persons being held in detention should be 
treated respectfully. F or example, staff members 
should indicate their presence in a suitable 
manner before entering a custody cell, and 
should, as a rule, speak to detainees using polite 
forms of address. 

 I N D E P E N D E N T  C O M P L A I N T S 
O F F I C E S A N D  I N V E S T I G A T I O N  
B O D I E S  

A n essential element of preventing abuse by 
staff members is the detection, prosecut ion and 
punishment of misconduct . 

Every Land should therefore set up 
independent complaints offices and 
invest igat ion bodies.23  

 C O N F I D E N T I A L I T Y  O F  
C O N V E RS A T I O N S 

Persons in custody must be given the 
opportunity to have confidential conversat ions 
with their lawyers. C onfidentiality should also be 
assured for conversat ions with doctors or 
relat ives. 

 W E A P O N S I N  C U S T O D Y  

O fficers should remove firearms before 
entering a custody suite.  

D ue to the significant health risks involved, 
the use of pepper spray in confined spaces is not 
a proportionate measure under any 
circumstances. I t should therefore be avoided 
inside police stat ions.24 

 
 
 

 
23 C f. inter alia E C H R , K ummer v. C zech R epublic, judgment 

Pechová v. C zech R epublic, judgment of 16 F ebruary 2012, 
A pplicat ion no. 23944/04, § 135 
24 E C H R , T ali v. Estonia, judgment of 13 F ebruary 2014, 
A pplicat ion no. 66393/10 , § 78; C P T /I nf (20 08) 33, margin no. 
86 
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4  C H I L D  A N D  Y O U T H  
W E L F A R E F A C I L I T I E S 

 P O SS I B I L I T I E S F O R  C O M P L A I N T  

C hildren and juveniles must be in a posit ion to 
submit complaints to a suitable complaint body. 
I n addition to contact persons within the 
facility, it is important  that an external 
ombudsperson exists who has no t ies with the 
facility.  

I t must be ensured that children and juveniles 
can contact such an ombudsperson easily and 
confidentially. T he complaint channels and all 
necessary contact details should be provided in 
an informat ion leaf let worded in a child-

rules, and explained to them when they are first 
admit ted to the facility. 

 O U T D O O R  E X E R C I S E   

Every person deprived of their liberty should 
be offered at least one hour of outdoor exercise 
per day. C hildren and juveniles should be offered 
considerably more t ime outdoors for exercise.  

 I N F O R M A T I O N  O N  R I G H T S 

W hen they are admit ted to the facility, 
children and juveniles must be informed in 
writing about their rights. T his informat ion 
must be given in a manner t hat is appropriate to 
their age.  

 C C T V  M O N I T O R I N G  

C hildren and juveniles should not be subjected 
to uninterrupted and indiscriminate C C T V  
monitoring. U nder no circumstances can C C T V  
monitoring replace the presence of members of 
staff. T he reasons for the use of C C T V  
monitoring should be documented. I n addition, 
the persons concerned must be informed of the 
monitoring. T he mere fact that the camera is 
visible is not sufficient . I t should be possible for 
the person concerned to discern whether the 
camera is running. 
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5  P R I S O N  S Y S T E M  

 C L O T H I N G  W O R N  I N  S P E C I A L L Y  
S E C U R E D  C E L L S 

W hen detained in a specially secured cell 
containing no dangerous objects, prisoners 
should be given at least a pair of paper underwear 
and a paper shirt to wear. 

 S T R I P -S E A R C H E S 

A ccording to the F ederal C onst itutional 
C ourt , strip-searches involving a visual 
inspection of the prisoner's genital area 
represent a severe interference with the 
prisoner's general right of personality.25 I t is not 
permissible to carry out strip-searches routinely 
and without case-specific suspicions.26 T o sat isfy 
this requirement , general strip-search orders 
must allow for exceptions if the principle of 
proportionality so demands. Staff must be made 
aware that in individual cases it may not be 
necessary for the prisoner to undress fully.  

I f it is indeed necessary that the prisoner 
undress fully, then the search should be 
conducted in a respectful procedure, for example 
involving two stages where half the body remains 
dressed in each stage. 

 S H O W E RS 

Persons who have been deprived of their 
liberty should be given the opportunity to 
shower alone if they wish to do so. A t least one 
shower should be part it ioned off in communal 
shower rooms. 

 V I S I B I L I T Y  O F  T O I L E T S 

Staff members should indicate their presence 
before entering a cell, especially if the toilet is 
not part it ioned off. T he person in the cell might  

 
25 F ederal C onst itutional C ourt , order of 5 M arch 2015, file 
no.: 2 BvR  746/13, juris margin no. 33-35 
26 F ederal C onst itutional C ourt, order of 10 July 2013, file no.: 
2 BvR  2815/11, margin no. 16, with reference to E C H R , V an 
der V en v. the N etherlands, judgment of 4 F ebruary 20 03, 
A pplicat ion no. 50901/99, § 62 

be using the toilet and should be given the 
opportunity to indicate this. 

C C T V  cameras must be installed in such a way 
that the toilet area is either not visible on the 
monitor at all or, alternat ively, is only shown in 
the form of pixelated images. I f deemed 
necessary in individual cases, it may be possible 
to permit unrestricted monitoring of detainees 
held in specially secured cells due to an acute 
danger of self-harm or suicide. H owever, any 
such decision should be carefully considered, 
substantiated and document ed. I f a toilet area is 
indeed covered by C C T V  monitoring and is not 
pixelated, only persons of the same sex as the 
detainee should carry out the monitoring. 

 S O L I T A R Y  C O N F I N E M E N T  

T o mitigate the negat ive impact of solitary 
confinement on mental and physical health, 
detainees should be provided with sufficient 
opportunities for human contact (e.g. extended 
visit ing t imes) and to engage in meaningful 
act ivities. T hose placed in solitary confinement 
are also to be seen regularly by a psychiatrist or 
psychologist . T his should take place in a suitable 
and confidential environment . 

 P H Y S I C A L  R E S T R A I N T  

T he use of physical restraints27 is only to be 
ordered as a last resort , on the basis of clear and 
precisely defined criteria, and for the shortest 
possible period of t ime. T o minimise the risk of 
physical harm, restraints should be applied using 
a strap-based system. Persons being physically 
restrained should, at the very least , be given 
paper underwear and a paper shirt to wear in 
order to protect their sense of modesty. T he 
prisoner must also be chec ked on regularly by a 
doctor. Persons under physical restraint must 
also be observed continuously and personally by 
therapeutic or care staff who are in direct 
proximity to the detainee (one-on-one 
supervision). F or any physical restraint applied 
for more than just a short period of t ime, a court 

 
27 F or definit ion, see part I I I . 2.6   
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decision is required.28 T he measure should be 
discussed with the detainee concerned 
afterwards. 29  T he detainee should also be 
informed after the measure of the possibility to 
have a court review the permissibility of the 
restraint procedure.30 

W rit ten reasons should be given for every 
instance of physical restraint . T his should 
include documentat ion of which less restrict ive 
measures had been tried in advance and why 
these failed. 

 C E L L  S I Z E  

I n order for detention conditions to be 
humane, a single-occupancy cell must have a 
floor space of at least six square metres 31 , 
excluding the sanitary area. I n cases where the 
sanitary area is not part it ioned, approximately 
one further square metre should be added for 
that area, giving a total floor space of at least 
seven square metres. F or mult iple-occupancy, a 
further four square metres of floor space must be 
added to this figure for each additional person, 
excluding the sanitary area. 

 C C T V  M O N I T O R I N G  

C C T V  monitoring in prisons should only be 
conducted in individual cases where this is 
imperat ive to protect the person concerned. T he 
reasons for the use of C C T V  monitoring should 
be documented. I n addition, the person 
concerned must be informed that monitoring is 
taking place. T he mere fact that the camera is 
visible is not sufficient . I t should be possible for 

 
28 F ederal C onst itutional C ourt , judgment of 24 July 2018, file 
no.: 2 BvR  502/16, margin no. 69 
29  D G PP N  [ G erman Society for Psychiatry and 

S3-Leitlinie: V erhinderung von Z wang: 
Prävention und T herapie aggressiven V erhaltens bei E rwachsenen
U R L:  
ht tps://www.dgppn.de/_R esources/Persistent/154528053e2d1
464d9788c0b2d298ee4a9d1cca3/S3%20 L L%20 V erhinderung
%20von%20 Z wang%20 L A N G %2B L I T E R A T U R%20 F I N
A L%2010 .9.2018.pdf (retrieved on 29 January 2020) 
30 F ederal C onst itutional C ourt , judgment of 24 July 2018, file 
no.: 2 BvR  502/16, margin no. 85 
31 T he absolute minimum requirement is six square metres. 

violate A rticle 1 of the Basic Law [ G rundgesetz]. A ny 
additional legal requirements must , of course, also be 
observed, and are welcomed. 

the person concerned to discern whether t he 
camera is running. 

 M U L T I P L E - O C C U P A N C Y  O F  
P R I S O N  C E L L S 

A ccording to the case law dof the G erman 
F ederal C onst itutional C ourt 32 , prison cells 
accommodat ing more than one person must 
have a completely separate toilet with separate 
ventilat ion. M ult iple-occupancy without such a 
separat ion const itutes a violat ion of human 
dignity. 

 U S E  O F  S E G R E G A T I O N  U N I T S 

I n addit ion to the specially secured cells 
containing no dangerous objects, facilit ies may 
also have segregat ion units with similar 
furnishings and fit t ings. I n such cases, the same 
detention conditions must be applied as for the 
specially secured cells. F urthermore, 
comprehensive documenting must be carried 
out , in line with procedures for specially secured 
cells. 

 R E SP E C T F U L  T R E A T M E N T  

D etainees should be treated respectfully. T his 
includes staff indicat ing their presence in a 
suitable manner before entering the prison cell, 
and spea king to detainees using polite forms of 
address. 

 P E E P H O L E S 

W ith the exception of observat ion rooms, 
peepholes should be made opaque in order to 
protect the privacy of the detainees. 

  I N T E R P R E T A T I O N  D U R I N G  
M E D I C A L  C O N S U L T A T I O N S 

C onfidentiality must be assured for medical 
consultat ions, which are subject to medical 
secrecy. F urthermore, it must be ensured, where 
necessary, that technical terms and subject 
mat ter are adequately translated into the other 

 
32 F ederal C onst itutional C ourt , order of 22 F ebruary 2011, 
file no.: 1 BvR  409/09, margin no. 30 

https://www.dgppn.de/_Resources/Persistent/154528053e2d1464d9788c0b2d298ee4a9d1cca3/S3%20LL%20Verhinderung%20von%20Zwang%20LANG+LITERATUR%20FINAL%2010.9.2018.pdf
https://www.dgppn.de/_Resources/Persistent/154528053e2d1464d9788c0b2d298ee4a9d1cca3/S3%20LL%20Verhinderung%20von%20Zwang%20LANG+LITERATUR%20FINAL%2010.9.2018.pdf
https://www.dgppn.de/_Resources/Persistent/154528053e2d1464d9788c0b2d298ee4a9d1cca3/S3%20LL%20Verhinderung%20von%20Zwang%20LANG+LITERATUR%20FINAL%2010.9.2018.pdf
https://www.dgppn.de/_Resources/Persistent/154528053e2d1464d9788c0b2d298ee4a9d1cca3/S3%20LL%20Verhinderung%20von%20Zwang%20LANG+LITERATUR%20FINAL%2010.9.2018.pdf


 

30 

 

language. I n case of communicat ion difficult ies, 
an interpreter must be called upon to assist . 
T ranslat ion by fellow inmates or any of the 
facility's non-medical staff is not appropriate. 

 H A N D L I N G  C O N F I D E N T I A L  
M E D I C A L  I N F O R M A T I O N  

I n order to ensure medical informat ion is 
handled confidentially, details concerning 
infect ious diseases, for example, should only be 
recorded in medical files and not in prisoner 
files. T his ensures that only medical personnel 
are made aware of such informat ion, and not 
general prison staff. 

 

 C O N D I T I O N S I N  P R I S O N  C E L L S 

I n prisons, inmates should have access to 
natural, unfi ltered light in their cells. T heir view 
outside may not be obstruc ted by opaque 
plexiglass panes, for instance. 

  



 

31 

 

 

6  PS Y C H I A T R I C  C L I N I C S 

 O U T D O O R  E X E R C I S E  

Every person deprived of their liberty should 
be offered at least one hour of outdoor exercise 
per day. C hildren and juveniles should be offered 
considerably more t ime outdoors for exercise.  

 D O C U M E N T A T I O N  O F  
C O E R C I V E  M E A S U R E S 

A ll coercive measures should be documented 
comprehensively, comprehensibly and 
completely. T he measure must be documented 
in writing. T his includes documenting which less 
severe measures have already been tried and an 
explanat ion of why they failed. 

 P H Y S I C A L  R E S T R A I N T  

T he use of physical restraints33 is only to be 
ordered as a last resort , on the basis of clear and 
precisely defined criteria, and for the shortest 
possible period of t ime. Persons under physical 
restraint must be observed continuously and 
personally by therapeutic or care staff who are in 
direct proximity to the detainee (one-on-one 
supervision). F or any physical restraint applied 
for more than just a short period of t ime, a court 
decision is required.34 T he measure should be 
discussed with the detainee concerned 
afterwards. 35  T he detainee should also be 
informed after the measure of the possibility to 

 
33 F or definit ion, see part I I I . 2.6   
34 F ederal C onst itutional C ourt, judgment of 24 July 2018, file 
no.: 2 BvR  502/16, margin no. 69 
35  D G PP N  [ G erman Society for Psychiatry and 

S3-Leitlinie: V erhinderung von Z wang: 
Prävention und T herapie aggressiven V erhaltens bei E rwachsenen
U R L: 
ht tps://www.dgppn.de/_R esources/Persistent/154528053e2d1
464d9788c0b2d298ee4a9d1cca3/S3%20 L L%20 V erhinderung
%20von%20 Z wang%20 L A N G %2B L I T E R A T U R%20 F I N
A L%2010 .9.2018.pdf (retrieved on 29 January 2020) 

have a court review the permissibility of the 
restraint procedure.36  

 I N F O R M A T I O N  O N  R I G H T S 

Pat ients must receive writ ten informat ion on 
their rights in the psychiatric facility. W here 
young people are concerned, this informat ion 
should be provided in an age-appropriate form. 

 C C T V  M O N I T O R I N G   

Persons held in psychiatric facilit ies should not  
be subjected to uninterrupted and 
indiscriminate C C T V  monitoring. U nder no 
circumstances can C C T V  monitoring replace 
the presence of members of staff. T he reasons 
for the use of C C T V  monitoring should be 
documented. I n addit ion, the person concerned 
must be informed that monitoring is taking 
place. T he mere fact that the camera is visible is 
not sufficient . I t should be possible for the 
person concerned to discern whether the camera 
is running.  

 R E SP E C T F U L  T R E A T M E N T  

Pat ients should be treated respectfully. F or 
example, staff members should indicate their 
presence by knoc king on the door before 
entering a room, and should, as a rule, speak to 
pat ients using polite forms of address. 

 C O N F I D E N T I A L I T Y  O F  
C O N V E RS A T I O N S 

I n psychiatric facilit ies, measures should be 
introduced to ensure that phone calls can be 
made confident ially and personal conversat ions 
can be conducted in private. 

 
36 F ederal C onst itutional C ourt , judgment of 24 July 2018, file 
no.: 2 BvR  502/16, margin no. 85 

https://www.dgppn.de/_Resources/Persistent/154528053e2d1464d9788c0b2d298ee4a9d1cca3/S3%20LL%20Verhinderung%20von%20Zwang%20LANG+LITERATUR%20FINAL%2010.9.2018.pdf
https://www.dgppn.de/_Resources/Persistent/154528053e2d1464d9788c0b2d298ee4a9d1cca3/S3%20LL%20Verhinderung%20von%20Zwang%20LANG+LITERATUR%20FINAL%2010.9.2018.pdf
https://www.dgppn.de/_Resources/Persistent/154528053e2d1464d9788c0b2d298ee4a9d1cca3/S3%20LL%20Verhinderung%20von%20Zwang%20LANG+LITERATUR%20FINAL%2010.9.2018.pdf
https://www.dgppn.de/_Resources/Persistent/154528053e2d1464d9788c0b2d298ee4a9d1cca3/S3%20LL%20Verhinderung%20von%20Zwang%20LANG+LITERATUR%20FINAL%2010.9.2018.pdf
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1  I N T R O D U C T I O N  

I n the year under review, the N at ional A gency 
placed a part icular focus on visits to psychiatric 
facilit ies. 

I n 2019, it visited a total of 17 psychiatric 
clinics, including 11 forensic psychiatric clinics, 
two clinics for general psychiatry, and four 
clinics for child and youth psychiatry. T he 
respective clinics were in t he Länder Baden-
W ürt temberg, Bavaria, Berlin, Brandenburg, 
Bremen, H esse, M eck lenburg- W estern 
Pomerania, N orth R hine- W estphalia, Saarland, 
Saxony, Saxony- A nhalt and Schleswig- H olstein. 

T he visits to the forensic psychiatric clinics in 
Bremen and N orth R hine- W estphalia were 
follow-up visits to determine to what extent the 
problems found during the first visit had been 
remedied. 

 C O O P E R A T I O N  W I T H  T H E  
R E SP O N S I B L E  M I N I S T R I E S 

 C o m m en ts on d raf t  legisla t ion  

Pursuant to A rticle 19 (c) of the O P C A T , the 
N at ional A gency has the power to submit 
proposals and observat ions concerning exist ing 
or draft legislat ion. I n order to have a preventive 
effect , the A gency endeavours to submit 
comments during the legislat ive process. T his 
means that it has to be invited to part icipate in 
the process by the individual governments or 
parliaments. 

I n the year under review, it was given the 
opportunity to provide comments on draft 
legislat ion in Saxony- A nhalt (the use of coercive 
treatment and physical restraints, including in 
secure psychiatric detention37) and Schleswig-

 
37 D raft bill on the use of coercive treatment and physical 
restraints in connect ion with execution of measures 
involving deprivat ion of liberty in the Land of Saxony- A nhalt, 
Printed Paper 7/4953; hearing before the C ommit tee on Law, 
C onst itution and E quali ty, Land Parliament of Saxony-
A nhalt, on 8 N ovember 2019 

H olstein (secure psychiatric detention 38  and 
placement of mentally ill persons39). 

O ther F ederal Länder did not make use of this 
possibility. 

 L ac k  of coopera t ion 

T he highest supervisory authorities must allow 
the N at ional A gency to fulfi l its mandate.  

A ccording to A rticle 22 of t he O P C A T , these 
supervisory authorities are required to examine 
the recommendat ions of the N at ional A gency 
and enter into a dialogue with it on possible 
implementat ion measures. F or the N at ional 
A gency to be effect ive in its task of preventing 
inhumane treatment , it is essential that 
independent considerat ion is given to the 
recommendat ions it makes. 

I n accordance with their internat ional 
obligations, which have been implemented into 
domest ic law, the respective ministries usually 
issue clear statements on each individual 
recommendat ion made by the N at ional A gency. 
H owever, in isolated cases, the highest 
supervisory authorities responsible for 
psychiatric clinics failed to do this. 

By the end of the year under review, and 
despite repeated reminders, the H esse M inistry 
for Social A ffa irs and I ntegrat ion had st ill not 
submit ted any statements on either a visit made 
in 2018 or several visits made in 2019. 

 T H E  F E D E R A L  C O N S T I T U T I O N A L  
 

 Judic ial dec isions 

D uring its visits, the N at ional A gency carries 
out random inspections of judicial orders for 
measures involving deprivat ion of liberty.  

I n one forensic psychiatric c linic, it was 
observed that an individual had been subjected 

 
38 Participat ion in the hearing procedure regarding draft 
legislation on secure psychiatric detention ( M V ollz G ) 
39 Participat ion in the hearing procedure regarding draft 
legislation on assistance and placement of persons requiring 
assistance as a result of mental disorders (Psych H G ) 
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to the repeated use of physical restraint over a 
period of nine months on the basis of a single 
judicial order. 

F rom a preventive point of view, the N at ional 
upply 

 
T he use of physical restraints is only to be 

ordered as a last resort , on the basis of clear and 
precisely defined criteria, and for the shortest 
possible period of t ime.40 Judicial authorisat ion 
to use physical restraint should not lead to a 
departure from the fundamental objective, 
which is to avoid the use of such a measure as far 
as possible. W ith this in mind, the F ederal 

judicial authorisat ion to use physical restraint 
[must] meet a strict standard of proportionality, 
especially with regard to the length of the 
measure, and be limited to what is absolutely 

41 O therwise, it said, the courts would 
be able to ma ke blanket decisions that would be 
applicable beyond the period of acute necessity. 

authorisat ion must not be undermined by the 
ordering of physical restraint beyond the 
necessary period in order to avoid having the 
court that issued the order decide on the mat ter 

42 
Judicial authorisat ions for a disproportionate 

period of t ime are not compat ible with the 
requirements of const itutional law. Psychiatric 
clinics should seek to ensure that these 
requirements are respected. 

 I m ple m en t a t ion of t he judgm en t  

F ollowing the F ederal 
judgment of 24 July 2018, greater at tention was 
paid during the visits to the implementat ion of 
const itutional requirements on the use of 
physical restraints. 

Legal basis 

A t the t ime of the visits, not all of the F ederal 
Länder had brought their relevant laws in line 

 
40 F ederal C onst itutional C ourt , judgment of 24 July 2018, 
file no.: 2 BvR  502/16, margin no. 73, 80  
41 F ederal C onst itutional C ourt, judgment of 19 M arch 2019, 
file no.: 2 BvR  2638/18, margin no. 30 
42 F ederal C onst itutional C ourt, judgment of 19 M arch 2019, 
file no.: 2 BvR  2638/18, margin no. 30 

with the judgments. T he respective legislat ion of 
the Länder must be sufficient ly precise, i.e. it 
must set clear standards as to the content , 
purpose and extent of t he restrict ions of 
liberty.43 T he legislat ion must explicit ly regulate 
the following aspects: the requirement of judicial 
authorisat ion, permissible grounds for using 
physical restraint , adherence to the principle of 
proportionality, the requirement for physical 
restraint to be ordered and monitored by a 
doctor, one-on-one supervision for every 
instance of physical restraint , documentat ion 
and notificat ion of legal remedies. 

I n some F ederal Länder, the N at ional A gency 
was given the opportunity to submit comments 
on the respect ive draft  legislat ion. T his enables 
construct ive cooperat ion during the legislat ive 
process.  

R equirement of judicial authorisat ion  

D uring one visit , it was reported that 
applicat ions for court decisions on the 
authorisat ion of physical restraint had been fi led 
with the criminal division with jurisdict ion over 
the execution of sentences, but no decision had 
ever been issued in any of the cases. T he court 
did not consider itself responsible for giving a 
decision on this mat ter, as special security 
measures could be ordered by the chief medical 
officer. T his legal opinion overlooks the fact that 
the requirement of judicial authorisat ion is 
direct ly applicable under A rticle 104 para. 2 of 
the Basic Law [G rundgesetz, G G ].44 

F urthermore, there were varying opinions in 
the facilit ies as to what form of physical restraint 
the requirement of judicial authorisat ion applied 

judgment of 24 July 2018 had explicit ly referred 
to five-point and seven-point  restraints. 

I n the view of the N at ional A gency, the 
requirements applicable to these measures of 
physical restraint are also necessary for all other 
forms of physical restraint . A fter all, placing a 
person in three-point restraints also deprives 
them of their freedom to move around freely on 
a ward, or at the very least move around their 

 
43 F ederal C onst itutional C ourt, judgment of 24 July 2018, file 
no.: 2 BvR  309/15, 2 BvR  502/16, margin no. 77 
44 F ederal C onst itutional C ourt, judgment of 24 July 2018, 
file no.: 2 BvR  309/15, 2 BvR  502/16, margin no. 124 
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room.45 M oreover, it should be noted that this 
measure poses an equally serious risk of injury. I f 
physical restraints other than five-point or 
seven-point restraints did not require judicial 
review, there would be a risk  that those types of 
physical restraints would be used more 
frequent ly as an alternat ive, even though they 
might not necessarily const itute a milder 
measure.  

 
 
 
 
 
 
 
 
 
 
 
 

  

 
45 F ederal C onst itutional C ourt, judgment of 24 July 2018, file 
no.: 2 BvR  309/15, 2 BvR  502/16, margin no. 68 
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2  V I S I T S 

 P O S I T I V E  E X A M P L E S 

T he N at ional A gency highlighted the 
following posit ive examples during its visits: 

I n the forensic psychiatric clinics visited in 
Bavaria and Saxony, pat ients are not locked up at 
night . T he pat ients are able to move freely 
around the wards, even at night . T he N at ional 
A gency welcomes this approach, as night loc k-
up can prevent continuous treatment and 
interrupt the therapeutic process.46 I t is unclear 
why most of the forensic psychiatric clinics 
visited st ill lock up their pat ients at night , even 
though no security concerns have been 
expressed in the facilit ies that choose not to do 
so. 

A t the t ime of the visit , the forensic 
psychiatric clinic visited in M ec k lenburg-
W estern Pomerania had already started to equip 
the pat ient rooms and crisis rooms with 

pat ients from harming themselves or others, this 
furniture is heavily weigh ted and extremely 
robust , yet st ill has soft edges. T his enables the 
rooms to be designed appropriately, without 
having to sacrifice furniture or comfort for safety 
reasons. 

Phone booths were available on the wards of 
the forensic psychiatric clinics visited in Bremen 
and R hineland-Palat inate. I n addition, several 
facilit ies now allow the use of private mobile 
phones. T his enables the pat ients to make 
telephone calls in privat e, without being 
disturbed. 

I n several cases, for example in the general 
psychiatric clinics visited in Baden-
W ürt temberg and Berlin, the wards had direct 
access to their own gardens. I n the opinion of 
the N at ional A gency, this is useful from an 
architectural design standpoint , since it makes it 
easy to ensure that all pat ients have sufficient  
opportunities for outdoor exercise every day. 

A ll of the visited psychiatric facilit ies offer de-
escalat ion training and training courses on 

 
46 Bulla/ H offmann, D er N achteinschluss  eine M ethode des 
modernen M aßregelvollzugs?, F orensische Psychiatrie und 
Psychotherapie, V ol. 19, 2012, pp. 204-216 

violence prevention. T his is part icularly 
welcomed when such training courses are made 
mandatory for all staff members, in order to 
ensure that everyone is equipped with the 
necessary confidence to act  in crisis situat ions. 
T his can help to prevent assaults and reduce the 
use of coercive measures. 

 F I N D I N G S A N D  
R E C O M M E N D A T I O N S 

T he visited facilit ies were given 
recommendat ions inter alia on the following 
topics: 

 Segrega t ion  

D urat ion of segregat ion 

W hile inspecting the documentat ion during its 
visits to forensic psychiatric clinics in Bremen 
and N orth R hine- W estphalia, the N at ional 
A gency noted a number of cases where persons 
had been segregated for several months in a 
separate and sparsely furnished room, with no 
access to the clin  

T here are serious doubts as to whether the use 
of long-term isolat ion can ever be proportionate 
if regular efforts are not made to relax the 
measure. 

I nsufficient social contact and constant  
isolat ion can have a negat ive impact on pat
mental health. I ndeed, according to the F ederal 

isolat ion may not always be considered a less 

effects in the specific case can be equal to those 
of five-point or seven-point restraints. I f persons 
placed in isolat ion are not sufficient ly 
monitored, isolat ion also entails the risk of 

47 
T herefore, segregation should be closely 

monitored, especially with regard to its durat ion, 
in order to bring about a relaxat ion of the 
measure as soon as possible. 

 
47 F ederal C onst itutional C ourt, judgment of 24 July 2018, file 
no.: 2 BvR  309/15, 2 BvR  502/16, margin no. 80 
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F urnishing and fit t ings in crisis rooms 

I n Baden- W ürt temberg, Brandenburg, 
Bremen, N orth R hine- W estphalia and 
Schleswig- H olstein, the inspected crisis rooms 
for segregating pat ients in crisis situat ions were 
furnished with only a bed and a non-part it ioned 
toilet . N o seat ing was provided. I n some cases, 
there was reduced access to daylight due to the 
rooms having frosted glass windows. 

I n part icular, given that pat ients are 
somet imes even segregated under these 
conditions for days or weeks at a t ime, this is not 
compat ible with human dignity. 

I f segregation is necessary, a humane 
environment for this should be created. T he 
persons concerned should be provided with 
seat ing at standard height . C overed foam dice or 

example, which would allow the rooms to be 
designed appropriately without having to 
sacrifice furniture or comfort for safety reasons. 
A  table and chair could also be provided for 
eat ing meals. I t is also essential to install 
emergency call but tons so that the persons 
placed in segregat ion can call for help if 
necessary. F urthermore, crisis rooms should 
have access to daylight . 

 P ossibil i t ies for co m pla in t  

I n most of t he psychiatric facilit ies, pat ients on 
closed wards did not have the possibility of 
making anonymous complaints.  

T he contact details of a pat ient advocate or an 
ombudsperson should be made avai lable on the 
wards. Some facilit ies also have a complaints box 
where pat ients can submit complaints 
anonymously. 

M entally ill pat ients on closed wards may find 
it part icularly difficult to contact a complaints 
body. R egular consult ing hours at fixed t imes 
can help solve this problem. 

C omplaints should be recorded centrally and 
evaluated on a regular basis. T his makes it 
possible to detect recurring issues and 
implement counter-measures if necessary. 

 O u t door exerc ise 

I n two facilit ies in H esse  a forensic 
psychiatric clinic and a child and youth 

psychiatric clinic  pat ients who are not allowed 
to use any of the exits due to their mental 
condition. T hey only have the possibility to 
spend t ime outdoors in an area that is bric ked up 
or barred up on all sides. Since these outdoor 
areas are also barred up from above, they 
resembled a cage. F urthermore, there were no 
seats or act ivities available in these areas. 

O utdoor exercise has unique health benefits 
that cannot be replicated by any other 
measure.48 I n similar facilit ies, outdoor exercise 
is made possible via a secure outdoor area or 
through supervision by sufficient personnel. T he 
barred-up outdoor areas of these facilit ies in 
H esse do not const itute an appropriate place for 
outdoor exercise, and negat ively impact the 

 

 Shac k les 

I n con

restrict ion of movement by tying together arms 
or legs, or by tying them to an object . 

I n a forensic psychiatric clinic in Brandenburg, 
the A gency was informed that there had been 
incidents where a pat ient had been t ied to the 
bed frame in the crisis room by means of an 
ank le cuff. W hat was worse is that the ank le cuff 
was made of metal. 

T ying persons to the wall or to other objects 
violates their human dignity and must be 
avoided without exception. 

 P hysica l rest ra in t  

D ocumentat ion of the use of physical 
restraints 

I n some cases, the use of physical restraints 
had not been fully document ed. I n certain cases, 
for example, there was no fully documented 
reason for using the measure, or no record of the 
t ime of removal of the physical restraints. I t was 
also not always documented whether the 
measure had been discussed with the pat ient 
afterwards, or whether the pat ient had been 

 
48 St V ollz G-Kommentar
Prison A ct], 4th edition, sect ion 64 of the Prison A ct , margin 
no. 1 
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informed of the possibility to apply for judicial 
review.  

I n order to guarantee effect ive legal protection 
and ensure the proportionality of the measure, 
the use of physical restraints is subject to 
part icularly strict documentat ion 
requirements.49 

A ll physical restraint measures should be 
documented comprehensively, comprehensibly 
and completely. T he measure must be 
documented in writing. T his includes 
documenting which less severe measures have 
already been tried and an explanat ion of why 
they failed. F urthermore, at short , regular 
intervals, reasons must once again be provided as 
to why the measure st ill cannot be terminated. 
I n addition, the measure must be discussed with 
the pat ient afterwards, and the pat ient must be 
informed of the possibility to apply for judicial 
review. T his, too, must be documented. 

O ne-on-one supervision 

I n one facility, it was reported that continuous 
one-on-one supervision was not provided during 
the applicat ion of physical restraint measures. 

G iven the severity of the measure and the 
health risks associated wit h it , persons under 
physical restraint must be observed continuously 
and personally by therapeutic or care staff who 
are in direct proximity to the person concerned 
(one-on-one supervision).50 T his is the only way 
to ensure comprehensive care and to establish 
the earliest possible t ime to end this use of 
physical restraint . T he guidelines of the G erman 
Society for Psychiatry, Psychotherapy and 
N ervous D iseases [ D eutsche Gesellschaft für 
Psychiatrie und Psychotherapie, Psychosomatik und 
N ervenheilkunde e. V ., D G PP N ] also call for 
continual one-on-one supervision of pat ients 
under physical restraint , as well as the possibility 
for personal contact throughout the entire 
durat ion of the measure.51 

 
49 F ederal C onst itutional C ourt , judgment of 24 July 2018, 
file no.: 2 BvR  309/15, 2 BvR  502/16, margin no. 84 
50 F ederal C onst itutional C ourt , judgment of 24 July 2018, file 
no.: 2 BvR  309/15, 2 BvR  502/16, margin no. 83 
51  D G PP N  [ G erman Society for Psychiatry and 
Psychotherapy] (2018): S3-Leitlinie: V erhinderung von Z wang: 
Prävention und T herapie aggressiven V erhaltens bei E rwachsenen
U R L:  

 P r ivacy 

O ccupancy of pat ient rooms 

I n some of the facilit ies visited in Baden-
W ürt temberg, Bavaria, Berlin and H esse, there 
were pat ient rooms designed to accommodate 
up to four beds. 

I n the view of the N at ional A gency, confining 
three or more mentally ill pat ients to a room is 
problemat ic, even if the room is of sufficient 
size. T he lack of privacy can trigger aggressive 
behaviour and provoke incidents. W here 
facilit ies are renovated or newly built , the 
pat ient rooms should generally be geared 
towards accommodat ing a lower number of 
pat ients. 

Strip-searches 

T he N at ional A gency welcomes the fact that, 
in most of the psychiatric clinics visited, pat ients 
are only searched or required to undress for 
specific reasons. I f it is indeed necessary that the 
pat ient undress fully, then t he search should be 
conducted in a respectful procedure, for example 
involving two stages where half the body remains 
dressed in each stage. 

V isibility of toilets 

A t the t ime of the visit , the C C T V  monitoring 
of the crisis rooms at the forensic psychiatri c 
clinics visited in H esse, N orth R hine-
W estphalia, Saarland and Saxony- A nhalt also 
covered the toilet area, which was shown 
without pixelat ion. 

Privacy must also be guaranteed in forensic 
psychiatric clinics.  

 
rights, C C T V  cameras must be installed in such 
a way that the toilet area is either not visible on 
the monitor at all or, alternat ively, is only shown 
in the form of pixelated images. I f deemed 
necessary in individual cases, it may be possible 
to permit unrestricted monitoring of a room due 
to an acute danger of self-harm or suicide. 
H owever, any such decision should be carefully 
considered, substantiated and documented. 

 
ht tps://www.dgppn.de/_R esources/Persistent/154528053e2d1
464d9788c0b2d298ee4a9d1cca3/S3%20 L L%20 V erhinderung
%20von%20 Z wang%20 L A N G %2B L I T E R A T U R%20 F I N
A L%2010 .9.2018.pdf (retrieved on 29 January 2020) 

https://www.dgppn.de/_Resources/Persistent/154528053e2d1464d9788c0b2d298ee4a9d1cca3/S3%20LL%20Verhinderung%20von%20Zwang%20LANG+LITERATUR%20FINAL%2010.9.2018.pdf
https://www.dgppn.de/_Resources/Persistent/154528053e2d1464d9788c0b2d298ee4a9d1cca3/S3%20LL%20Verhinderung%20von%20Zwang%20LANG+LITERATUR%20FINAL%2010.9.2018.pdf
https://www.dgppn.de/_Resources/Persistent/154528053e2d1464d9788c0b2d298ee4a9d1cca3/S3%20LL%20Verhinderung%20von%20Zwang%20LANG+LITERATUR%20FINAL%2010.9.2018.pdf
https://www.dgppn.de/_Resources/Persistent/154528053e2d1464d9788c0b2d298ee4a9d1cca3/S3%20LL%20Verhinderung%20von%20Zwang%20LANG+LITERATUR%20FINAL%2010.9.2018.pdf
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U nder no circumstances can C C T V  monitoring 
replace the presence of members of staff. I n 
addition, the person concerned must be 
informed that monitoring is taking place. T he 
mere fact that the camera is visible is not  
sufficient .  

 C on f iden t ial i t y of conversa t ions 

located in the living areas of the wards and was 
not fully part it ioned off. I n some cases, sound 
insulat ion was at least provided by means of a 
telephone hood. H owever, it is almost 
impossible to make private phone calls under 
such circumstances.  

H aving phone booths or cordless phones 
would solve this problem by allowing pat ients to 
make private phone calls without being 
disturbed. Several facilit ies also allow the use of 
private mobile phones. T hese facilit ies reported 

that this has not resulted in an increased security 
risk . F urthermore, it was reported to have a de-
escalat ing effect . 
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1  I N T R O D U C T I O N  

D etention in customs custody is a relat ively 
rare occurrence. N evertheless, work in custody 
facilit ies requires specific knowledge regarding 
the rights of persons deprived of their liberty, 
intercultural skills, suicide prevention and de-
escalat ion. T his knowledge helps provide staff 
with the confidence needed to deal with the 
special circumstances of custody. 

W ith these aspects in mind, the N at ional 
A gency decided to place a part icular focus on 
visits to customs authorities. I t visited the 
following customs invest igation offices: 

28/01: D resden C ustoms I nvest igat ion O ffice, 
Leipzig office  

26/03: Berlin C ustoms I nvest igat ion O ffice 
(headquarters)  

23/07: M unich C ustoms I nvest igat ion O ffice, 
N uremberg branch 

24/07: M unich C ustoms I nvest igat ion O ffice at 
the Bavarian C riminal Police O ffice 

24/07: M unich C ustoms I nvest igat ion O ffice 
(headquarters) 

I t carried out follow-up visits to the following 
customs invest igat ion offices: 

08/08: D resden C ustoms I nvest igat ion O ffice 
(headquarters) 

02/12: Berlin C ustoms I nvest igat ion O ffice 
(headquarters) 

 S T A N D A R D S 

I n order for the N at ional A gency t o fulfi l its 

recommendat ions are implemented not only in 
the facilit ies it visits, but in all of the relevant 
facilit ies.  

Based on the increased number of visits to 
customs invest igat ion offices and the 
observat ions made during these visits, the 
N at ional A gency translated its 
recommendat ions into standards for customs 
authorities. T he A gency made it clear that the 
requirements for customs custody are the same 

as those for custody by the F ederal and Land 
Police.52 
 

 C O O P E R A T I O N  W I T H  T H E  
C E N T R A L  C U S T O M S A U T H O R I T Y   

O n 14th N ovember 2019, an exchange meet ing 
took place between the N at ional A gency and the 
C entral C ustoms A uthority in Bonn. T he main 
objective of this meet ing was to enable 
construct ive cooperat ion and thus promote the 
effect ive and t imely implementat ion of the 

 
D uring this exchange and in subsequent 

statements, the C entral C ustoms A uthority 
expressed its willingness to implement a large 
number of the recommendat ions. T his includes 
recommendat ions on mat ters such as 
furnishings/fit t ings and size of custody cells, 
removing dangers that lead to an increased risk 
of injury in custody, restrict ing the use of strip-
searches to individual cases, preventing visib ility 
of toilets, complete custody documentat ion, and 
confidentiality of conversat ions. I n future, 
textile disposable handcuffs will be kept in stock 
in custody facilit ies. T hese textile handcuffs will, 
as a rule, be regarded as the most appropriate 
means of shac k ling and should therefore always 
take priority over other forms of shack ling. 

H owever, the officers st ill carry firearms and 
pepper spray in custody. T his poses an increased 
risk of danger or significant health risks for the 
person taken into custody. 

 
 
 

 
52 See standards in part I I I . 3 



 

42 

 

2  V I S I T S 

 P O S I T I V E  E X A M P L E S 

T he N at ional A gency highlighted the 
following posit ive examples during its visits: 

T he customs invest igat ion offices visited in 
M unich have large, bright and well-equipped 
custody cells. T he custody cells at the M unich 
headquarters are equipped with adjustable 
light ing and have a screened-off toilet area that  
ensures the privacy of persons taken into 
custody. T his corresponds to the N at ional 

 
D uring the follow-up visi t to the Berlin 

C ustoms I nvest igat ions O ffice (headquarters), it 
was noted that some of the measures agreed with 
the C entral C ustoms A uthority had been swift ly 
implemented. A  further suggest ion to keep a 
sufficient supply of hygiene products in stock 
had also been complied with. 

 F I N D I N G S A N D  
R E C O M M E N D A T I O N S 

T he visited facilit ies were given 
recommendat ions inter alia on the following 
topics: 

 F u r n ish ing an d f i t t ings in cust ody 
cells 

L ighting 

D uring its visits, the N at ional A gency observed 
that the custody cells in a number of the customs 
invest igat ion offices only provide the possibility 
of switching the lighting on or off. 
C onsequent ly, there is no way of adjust ing the 
light ing in the cells, which would ensure that 
persons taken into custody are able to sleep, 
while at the same t ime reducing the risk of injury 
and enabling detainees to find their way in the 
dark . 

A ll custody cells used by the customs 
authorities should be equipped with adjustable 
light ing. 

M at tresses 

T he custody cells at the B erlin headquarters 
did not have any mat tresses. A lthough persons 
taken into custody usually stay in the customs 
custody suite for only a short period of t ime, 
somet imes people are also ta ken into custody at 
night . 

Back in 2012, the F ederal G overnment called 
upon all of the Länder to take immediate steps to 

-standing 
recommendat ion 53  that all persons held 
overnight in police custody be provided with a 
clean mat tress. 

T he same must apply for customs offices. 
T herefore, the custody cells of all customs 
offices should be equipped with washable, non-
flammable mat tresses. 

Smoke detectors 

custody cells in a number of the customs 
invest igat ion offices were not equipped with 
smoke detectors. 

I n order to protect persons being held in 
custody, a smoke detector must be installed in all 
custody cells used by the customs authorities. 

R isk of injury 

I n order to prevent people in custody from 
escaping out of the window, both D resden 
C ustoms I nvest igat ion O ffice (headquarters) 
and the Leipzig office have box-like bars fit ted in 
front of their cell windows. I n Berlin C ustoms 
I nvest igat ion O ffice (headquarters), there is a 
perforated metal part it ion in front of the 
windows to prevent escape. T he hinges on these 
part it ions protrude into the rooms. 

T his increases the risk of people injuring 
themselves. T he risk of escape should be 
prevented in a way that ensures there is lit t le risk 
of self-injury. U ntil modificat ions have been 

 
53 C P T / I nf (2012) 6, p. 17, margin no. 27 
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made, the frequency of the chec ks should be 
increased in order to reflect the current 
situat ion. 

 St r i p-searches  

I n several of the customs invest igat ion offices 
visited, the N at ional A gency was informed that 
every person ta ken into custody is subjected to a 
strip-search upon entering custody. 

Strip-searches involving a visual inspect ion of 
the detainee's genital area represent a severe 
interference with the detainee's general right of 
personality. 54  A ccording to recent court 
decisions, it should be decided on a case-by-case 
basis whether there are specific indicat ions of a 
danger to public security and order that would 
just ify a strip-search. A ny such measures must 
adhere to the principle of proportionality.55  

Strip-searches involving a visual inspect ion of 
the genital area should only be carried out on an 
individual basis after careful considerat ion. T he 
reasons for conduct ing a strip-search should be 
documented in a clear and comprehensible 
manner. F urthermore, the search should be 
conducted as respectfully as possible, for 
example involving two stages where half the 
body remains dressed in each stage. Staff 
members of the opposite sex to the detainee 
must not be present during such searches.56  

 V isi bil i t y of t oile ts 

T he custody cells of all three customs 
invest igat ion offices in M unich are fit ted with 
peepholes. I nside the cells, the toilet is not 
part it ioned off. 

T he privacy of individuals held in custody must 
be protected. M onitoring an individual while 
they are using the toilet represents a 
considerable interference with their rights of 

 
54 F ederal C onst itutional C ourt, order of 4 F ebruary 20 09, 
file no.: 2 BvR  455/08, margin no. 25; F ederal C onst itutional 
C ourt, order of 5 M arch 2015, file no.: 2 BvR  746/13, margin 
no. 33 
55 C ologne A dministrat ive C ourt, judgment of 25 N ovember 
2015, file no.: 20 K  2624/14; H amburg R egional C ourt, 
decisions on complaints against G 20 detentions, 18 June 
2018, U R L: 
ht tp://just iz.hamburg.de/pressemit teilungen/11228482/presse
mit tilung-2018-06-18-olg-01/ (retrieved on 29 January 2020) 
56 C f. for example sect ion 81d of t he C ode of C riminal 
Procedure 

personality. I t must be ensured that persons 
taken into custody cannot  be observed when 
using the toilet . F or example, a screen could be 
installed to bloc k the view of the toilet area. 

 Shac k les 

T ype of shack les 

to Berlin C ustoms O ffice (headquarters), there 
was a bench in the corridor outside the custody 
cells with metal rings at tached to it . T his made it 
possible for individuals to be shac k led to the 
bench. 

T ying persons to the wall or to other objects 
const itutes an interference with their human 
dignity and must therefore be avoided without 
exception. 

Shac k ling materials 

I f shack ling is required in custody, the customs 
offices use either metal or plast ic handcuffs. 
T hese types of handcuffs can cause serious 
injuries. 

I n order to protect the right to physical 
integrity, any shac k ling in custody should be 
carried out using textile hand restraint belts.57 

 C ust ody docu m en t a t ion  

D uring the visits to the customs invest igat ion 
offices in Berlin and D resden, it became 
apparent upon inspect ion of the custody record 
book that there were somet imes no entries 
regarding the chec ks that had been carried out 
or the t ime of release from custody. 
F urthermore, in some cases the entries 
documenting chec ks were not signed. 

I n order to protect the individuals in custody 
as well as the members of staff, all custody-
related informat ion must be fully documented. 
Supervisors should verify at regular intervals 
whether custody records are being kept  
correct ly. T hese checks must  also be recorded.  

 
57 A n example of this can be seen in the model used by 
F R O N T E X  during deportat ion flights. 

http://justiz.hamburg.de/pressemitteilungen/11228482/pressemittilung-2018-06-18-olg-01/
http://justiz.hamburg.de/pressemitteilungen/11228482/pressemittilung-2018-06-18-olg-01/
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 Size of cust ody cells 

A t D resden C ustoms I nvest iga t ion O ffice 
(headquarters), one of the custody cells was just 
under four square metres in size. 

A t customs offices, custody cells must be 
designed in a way that ensures humane detention 
conditions. 

a single-occupancy custody cell must have a floor 
space of at least 4.5 square metres. C ells that do 
not comply with this minimum requirement 
must not be used. 

 C on f iden t ial i t y of conversa t ions  

A t the Leipzig office, all t elephone calls by 
individuals in custody take place in the presence 
of staff members. 

C onfidential conversat ions between the 
accused party and their defence counsel are 
essential in order to mount an effect ive defence 
within the meaning of section 148 (1) of the C ode 
of C riminal Procedure and the rule-of-law 
principal pursuant to A rticle 20 para. 3 of the 
Basic Law. I t must also be ensured that 
conversat ions with trusted persons can be 
conducted without the presence of staff 
members, unless security concerns or ongoing 
invest igat ions dictate otherwise. 

 W eapons in cust ody 

D uring the visits to the customs invest igat ion 
offices in M unich, the N at ional A gency was 
informed that the officers who arrest individuals 
also ta ke them to the custody suite and, 
throughout this t ime, do not remove their 
weapons. A t the Leipzig office, staff members 
said that they carry firearms and pepper spray 
both when taking individuals into custody and 
when inspect ing the custody cells. 

Because of the increased risks involved, 
officers should refrain from carrying weapons in 
the custody suite. F urthermore, due to the 
significant health risks involved, the N at ional 
A gency takes the view that the use of pepper 
spray in confined spaces is not a proportionate 
measure under any circumstances and should 
therefore be avoided. T his is consistent with the 
view of the E C H R  and the C P T .58  

 

 
58 E C H R , T ali v. Estonia, judgment of 13 F ebruary 2014, 
A pplicat ion no. 66393/10 , § 78; C P T /I nf (20 08) 33, margin no. 
86 
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1  D E P O R T A T I O N S  

I n 2019, the N at ional A gency observed the 
following seven deportat ion procedures:  

29/01: Leipzig/ H alle to F rance  

26/03: Berlin-Schönefeld to K osovo, M oldova  

30/04: F rankfurt am M ain to Slovenia 

12/06: H amburg, deportat ion procedures 

24/07: M unich to N igeria 

26/09: Berlin-Schönefeld to Russia 

20/11: N uremberg to K osovo 

A s a rule, the immigrat ion authorities of the 
respective Länder are responsible for the 
enforcement of deportat ion procedures. 
D eportees are generally picked up by the 
relevant Land police authorit ies and taken to the 
airport . T he procedures followed (e.g. regarding 
luggage during removals and the handing out of a 
cash lump sum) should be uniform throughout  
G ermany and in line with the standards set by 
the N at ional A gency. 

F rom the airport onwards, t he F ederal Police 
generally takes control of the deportat ion 
procedure and is henceforth responsible for 
enforcing it humanely. D uring its observat ions 
of deportat ion procedures in 2019, the N at ional 
A gency encountered the following difficult ies: 

T he N at ional A gency was unable to observe 
the deportat ion procedure on the tarmac of 
H amburg A irport , because the F ederal Police 
had failed to procure the necessary security 
badge. T he N at ional A gency can only carry out 
its task effect ively if it is guaranteed access to all 
G erman airports. T his is part icularly true for 
unannounced observat ions. 

A t N uremberg A irport , the N at ional A gency 
observed a deportat ion procedure carried out by 
the Bavarian Land police authorities. H owever, 
the security personnel of the A ir Bulgaria airline 
were entrusted with escorting the deportees 
during the flight until they were to be handed 
over in the country of destinat ion. W hile the 

security staff is, in principle, compat ible with 
A rticle 8 of the R eturn D irect ive, this does not 
mean that the state can evade its general duty of 

supervision. 59  I n this part icular situat ion, the 
N at ional A gency was refused access to the 
aircraft . T his prevented the A gency from 
effect ively carrying out its mandate. 
F urthermore, the N at ional A gency was unable 
to obtain informat ion on t he training that the 
security personnel had received, the condit ions 
on board and the general possibility of 
independent monitoring. 

D eportat ion monitoring and regular exchanges 
between monitoring centres and authorities as 
well as non-state actors help to prevent or at 
least address misconduct during deportat ion 
operat ions. 

 P O S I T I V E  E X A M P L E S 

T he N at ional A gency highlighted the 
following posit ive examples during its visits: 

A t Berlin-Schönefeld A irport , toys were 
handed out to children. K eeping children 
occupied during their t ime at the airport can 
have a de-escalat ing effect , including on their 
parents. 

A t M unich A irport , body searches were largely 
avoided thanks to the use of a body scanner. T his 
helps protect the privacy of the individuals 
concerned and also avoids worsening a situat ion 
that is already difficult enough, especially for 
children. I n addition, the airport staff showed a 
high degree of sensit ivity and professionalism. 

 F I N D I N G S A N D  
R E C O M M E N D A T I O N S  

T he executive authorities were given 
recommendat ions inter alia on the following 
topics: 

 
59 T he C ommit tee of M inisters of the C ouncil of Europe, 
24 M ay 
guideline 18. 
ht tps://www.coe.int/t/dg3/migrat ion/archives/Source/ M alaga
R eg C onf/20_ G uidelines_Forced_R eturn_en.pdf; 

 50) 

https://www.coe.int/t/dg3/migration/archives/Source/MalagaRegConf/20_Guidelines_Forced_Return_en.pdf
https://www.coe.int/t/dg3/migration/archives/Source/MalagaRegConf/20_Guidelines_Forced_Return_en.pdf
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 R espec t  for t he best in t erests of 
ch ild ren 

A ct ivities to keep children occupied 

D uring the observed procedure at M unich 
A irport , families with small children were being 
deported. D espite the long wait ing t ime, only a 
small select ion of toys was available for the 
children to play with. 

T here should be sufficient facilit ies available to 
keep children occupied, as these can have a de-
escalat ing effect both on children and their 
parents. 

C oercive M easures 

T he N at ional A gency was informed that , due 
to the layout of H amburg A irport , coercive 
measures may be carried out in front of other 
deportees. T his may even take place when the 
children of the persons concerned are present . 

A rticle 3 para. 1 of the C onvention on the 
R ights of the C hild provides that , in all act ions 
concerning children, the best interests of the 
child shall be a primary considerat ion. 
T herefore, coercive measures should not be 
carried out against parents in the presence of 
their children. 

 D u ra t ion of t he p rocedu re 

O ne deportat ion procedure from M unich 
A irport took a disproportionate amount of t ime 
because the persons concerned were picked up 
early, had to wait six hours at the airport and 
then had their flight t ime extended due to a 
stopover in V ienna. T he returnees were only 
handed over to the N igerian authorities at 7 a.m. 
the following day. 

T he fact that small children were part of this 
deportat ion procedure made the situat ion even 
worse. Pursuant to A rticle 3 para. 1 of the 
C onvention on the R ights of the C hild, the best 
interests of the child must be a primary 
considerat ion. 

C are must be taken to avoid 
disproportionately long deportat ion procedures 
and the burdens that come with them. T his 
applies all the more when part icularly vulnerable 
persons are involved. 

 D isc r i m i na t ion 

A t Berlin-Schönefeld A irport , the chairs in one 
of the wait ing areas are covered with plast ic 
sheets. T he aim of this measure is to prevent 
deportees from soiling the furniture by dropping 
or spilling food and drinks or other solid or 
liquid substances. 

A t no other airport did the N at ional A gency 
encounter such a measure during its previous 
observat ions.  

I n the view of the N at ional A gency, this 
measure is discriminatory and unjust ified.  

 St r i p-searches 

D uring one deportat ion procedure at 
Leipzig/ H alle A irport , each deportee was 
subjected to a strip-search involving a visual 
inspection of their genital area. T his was carried 
out by medical staff in the presence of police 
officers. D ecisions to carry out strip-searches 
were not made on a case-by-case basis. 

A t other airports, such decisions were made on 
a case-by-case basis, but the reasons were not 
documented. 

Strip-searches involving a visual inspect ion of 
the prisoner's genital area represent a severe 
interference with the prisoner's general right of 
personality.60 I t should therefore be decided on 
a case-by-case basis whether there are in fact 
indicat ions of a danger to public security and 
order that would just ify a strip-search. A ny such 
measures must adhere to the principle of 
proportionality.61 Staff members of the opposite 
sex to the person concerned must not be present 
during such searches.62 F urthermore, the search 
should be conducted as respectfully as possible, 
for example involving two stages where half the 
body remains dressed in each stage. 

T he extent of the search and the reasons for 
carrying it out must always be documented so 
that the act ions of the F ederal Police in areas 
affecting fundamental rights can be examined to 
determine whether they are necessary. 

 
60 F ederal C onst itutional C ourt, order of 29 O ctober 20 03, 
file no.: 2 BvR  1745/01; order of 4 F ebruary 20 09, file no: 2 
BvR  455/08 
61 C ologne A dministrat ive C ourt, judgment of 25 N ovember 
2015, file no.: 20 K  2624/14 
62 cf. sect ion 81 d of the C ode of C riminal Procedure 



 

48 

 

 Shac k les 

D ocumentat ion 

D uring the ground handling phase of one 
observed deportat ion procedure, three 
individuals were body-cuffed. 

O nly in one case were the reasons for this 
coercive measure clear from t he documentat ion.  

C oercive measures and the reasons for them 
must be documented clearly and 
comprehensively so that it can be verified 
whether they were necessary and proportionate. 
T he reasons should be based on current 
informat ion indicat ing an imminent risk of 
endangerment . 

Shac k ling system 

T he shac k les used during deportat ions are 
mainly made of metal or plast ic. 

D uring a deportat ion procedure from 
F rankfurt A irport , t he hands of one A fghan 
cit izen were t ied to her wheelchair with textile 
handcuffs. H er feet , however, were t ied to her 
wheelchair using disposable plast ic cuffs. 

D uring the deportat ion procedure observed at 
M unich A irport , three individuals were body-
cuffed using metal handcuffs. I n addition, one 
officer from the Bavarian Land police reported 
that metal and plast ic cuffs are always kept in 
stock in case an individual needs to be shack led.  

T he N at ional A gency emphasises that the use 
of metal and plast ic cuffs can result in serious 
injuries. I t is up to the police to prevent injuries 
to the individuals concerned. I n order to protect 
the right to physical integrity, any shack ling 
should be carried out using textile restraint belts, 
which should be kept in stoc k  at all t imes. 

 C ash lu m p su m  

D uring deportat ion procedures from 
Leipzig/ H alle A irport , the N at ional A gency 
observed that an individual with no financial 
means was not provided wit h a cash lump sum. 
T he deportat ion of individuals without any 
means of their own was also observed during 
deportat ion procedures from Berlin-Schönefeld 
A irport . 

W hile the payment of a lump sum in cash is the 
responsibility of the respective foreigner 

authority of the Länder63, the N at ional A gency 
takes the view that the F ederal Pol ice are 
responsible for the humane enforcement of the 
deportat ion from the moment they take charge 
of the deportees at the airport . I t was observed 
at several airports that , due to internal rules, the 
F ederal Police paid out a cash lump sum in 
individual cases to individuals without any funds 
of their own. I t was reported in these cases that 
the police officers advanced the cost of this 
payment . 

T hose responsible are asked to ensure that no 
individual is deported wit hout any financial 
means. A ll deportees must have sufficient means 
to pay for the journey from the airport to the 
final dest inat ion, as well as for meals needed 
during this journey. 

 I n t er p re t a t ion  

D uring one deportat ion procedure at 
Leipzig/ H alle A irport , there was no one present 
who could have helped the persons concerned 
overcome language barriers.  

W hen observing deportat ion procedures from 
H amburg A irport , the N at ional A gency noted 
that there were no interpreters on site, even 
though some of the deportees did not speak 
G erman. 

I t must be possible for persons being deported, 
accompanying officers and medical staff to 
communicate during the entire deportat ion 
procedure. C onfidentiality must be assured for 
medical consultat ions, which are subject to 
medical secrecy. F urthermore, it must be 
ensured, where necessary, that technical terms 
and subject mat ter are adequately translated into 
the other language. I nterpreters may also assist 
via telephone or video conferencing, especially 
where assistance is needed in several languages. 

 M ob ile p hones 

D uring several deportat ion procedures, 

upon their arrival at the airport . T he wait ing 
period at the airports was up to six hours. 

 
63 I t should be noted that many Länder, including Baden-
W ürt temberg, Brandenburg, Bremen, H esse, Lower Saxony, 
N orth R hine- W estphalia and T huringia, have already 
adopted internal rules to this effect . 
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D uring a deportat ion from Leipzig/ H alle 
A irport to F rance, the N at ional A gency 
observed that deportees only had to turn off 
their phones short ly before departure and hand 
them over to the F ederal Police officers on site 
for the durat ion of the flight . T his allowed them 

to make any necessary phone calls 
independent ly. 

I n the view of the N at ional A gency, mobile 
phones should only be confiscated if this is 
deemed necessary in substantiated individual 
cases.
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2  C U S T O D Y  A W A I T I N G  D E P O R T A T I O N  
A N D  C U S T O D Y  T O  S E C U R E  D E P A R T U R E  

I n 2019, the N at ional A gency visited four 
facilit ies for custody await ing deportat ion 
[ A bschiebungshafteinrichtungen] in Baden-
W ürt temberg, Bavaria, Bremen and R hineland-
Palat inate and one facility for custody to secure 
departure [ A usreisegewahrsam] in Brandenburg. 

 P O S I T I V E  E X A M P L E S 

T he N at ional A gency highlighted the 
following posit ive examples during its visits: 

I n the facilit ies in I ngelheim, Pforzheim and 
Berlin-Schönefeld, detainees await ing 
deportat ion are not subjected to physical 
restraints. 

A  further posit ive is that several facilit ies have 
found solutions that enable individuals in 
custody to have confidential conversat ions with 
third part ies. I n Pforzheim and Bremen, the 
individuals concerned were allowed to use their 
private mobile phones. A t the facility for 
custody await ing deportat ion in E rding, 
detainees have access to telephones inside their 
cells. A ll individuals to be deported have phones 
in their respect ive cells on which they can store 
up to ten numbers of their choice. T his allows 
them to stay in contact with their relat ives and 
to have confidential conversat ions. 

I n Pforzheim, a variety of act ivities are 
available to those await ing deportat ion. A part 
from night lock-up, detainees can move freely 
throughout the facility and use the outside area 
(including a foot ball pitch), the sports facilit ies 
and the library. T he wor kshop and internet café 
may only be used for a limited period of t ime and 
by a limited number of people.  

A  further posit ive is t he fact that a 
psychologist is available at the facility in E rding. 
G enerally speak ing, there is a considerable need 
for psychological care in such facilit ies, as the 
detainees await ing deportat ion have frequent ly 
undergone traumat ic experiences while fleeing 
their country of origin, and the prospect of 
deportat ion may cause feelings of fear and 
anxiety.  

I n addition, a video-based interpret ing service 
is available at the E rding facility. F or 
conversat ions with social workers or medical 
staff, interpreters can be involved at short notice 
via video conferencing. T his system makes 
communicat ion much easier, helps prevent  
comprehension problems and guarantees 
confidential conversat ions with social workers, 
psychologists and medical staff. 

 F I N D I N G S A N D  
R E C O M M E N D A T I O N S  

T he visited facilit ies were given 
recommendat ions inter alia on the following 
topics: 

 D ist ance requ i re m en t  

Structural conditions 

I n F ebruary 2018, E rding Prison was 
rededicated as a facility for custody await ing 
deportat ion without any structural changes 

accommodat ion areas, there are no common 
rooms ava ilable to the individuals await ing 
deportat ion. T here are no kitchenet tes or 
cook ing facilit ies either. 

T he facility for custody to secure departure in 
I ngelheim is surrounded by high barbed wire 
fences. I n addition, extensive structural security 
measures were observed, such as bars in front of 
the windows and C C T V  monitoring.  

T he extent of these security measures is not 
proportionate in facilit ies for custody await ing 
deportat ion. 

Pursuant to the case law of t he C ourt of Just ice 
of the E uropean U nion, the enforcement of 
custody await ing deportat ion should, as a mat ter 
of principle, differ significant ly from a prison 
sentence in terms of detention conditions, the 
restrict ions of liberty that are specific to a prison 
sentence, and security measures.64 

 
64 CJE U , judgment of 17 July 2014, file no.: C -473/13 and C -
574/13 
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view, the use of former prison establishments 
without any structural changes should, as a rule, 
be avoided.65 

Legal basis for the enforcement of custody 
await ing deportat ion 

I n the view of the Bavarian State M inistry of 
Just ice, the provisions on the enforcement of 
prison sentences must be applied to the 
enforcement of custody await ing deportat ion in 
prisons. 66  T his means that , according to the 
State M inistry, the creat ion of a Bavarian law to 
govern the execution of custody await ing 
deportat ion is neither necessary nor permissible 
under current ly applicable law. 

U nder the R eturn D irect ive67, the M ember 
States of the E uropean U nion are obligated to 
ensure that , as a rule, custody await ing 
deportat ion takes place in specialised detention 
facilit ies. T he purpose of custody await ing 
deportat ion is not to rehabilitate, but merely to 
secure deportat ion. 68  A dvocate G eneral Y ves 
Bot made it clear that in order to respect the 
human dignity and fundamental rights of 
migrants, detention conditions during custody 
await ing deportat ion must differ considerably 
from conditions during the execution of a prison 
sentence.69 
await ing removal look like criminals [...] by 

human dignity, he said.70 F or this reason, several 
Länder no longer consider it permissible to 
enforce custody await ing deportat ion under 
sections 62 and 62a of the R esidence A ct in 
prisons by way of administrat ive assistance. 71 

 
65 C P T / I nf (2019) 14, margin no. 65 
66 See sect ion 422 (4) of the A ct on Proceedings in F amily 
M at ters and in M at ters of N on-contentious Jurisdict ion 
[Gesetz über das V erfahren in F amiliensachen und in den 
A ngelegenheiten der freiwilligen Gerichtsbarkeit, F am F G ] in 
conjunct ion with sections 175 and 178 (3) of the Prison A ct 
67 A rticle 16 para. 1 of D irective 20 08/115/E C  
68 C f. also F ederal C onst itutional C ourt, order of 16 M ay 
20 07, 2 BvR 2106/05, margin nos. 19, 21 et seq., with 
reference to D ecisions of the F ederal C onst itutional C ourt 
[Entscheidungen des Bundesverfassungsgerichts, B V erf G E] 29, 
183,196; 83, 24, 32 
69 O pinion of A dvocate G eneral Y ves Bot  of 30 A pril 2014 in 
joined cases C -473/13 and C -574/13 as well as in case C -474/13, 
margin no. 99 
70 I bid., margin no. 94 
71 C f. for example, the introduction of the draft A ct on the 
E xecution of C ustody A wai t ing D eportat ion in Baden-
W ürt temberg, Printed Paper 15/764, cf. also the statement of 

T he result ing legal provisions form the basis for 
placement in specialised facilit ies for detainees 
await ing deportat ion. 

A  specific legal basis must be created for the 
enforcement of custody await ing deportat ion 
and custody to secure departure. 

Personal clothing 

A t the facility for custody await ing deportat ion 
in E rding, detainees were not allowed to wear 
their own clothes. T hey were all given grey 
tracksuits as uniform clothing. 

D ue to the nature and purpose of custody 
await ing deportat ion, any restrict ions imposed 

clothes  as is legally provided for in 
Brandenburg, for example72  helps bring the 
living conditions in custody await ing 
deportat ion as close to general living conditions 
as possible.73 A s a rule, persons required to leave 
the country should therefore be allowed to wear 
their own clothes. 

 F u r n ish i ng an d f i t t ings in spec ially 
secu red cells 

I n several facilit ies, the specially secured cells 
did not have any seat ing. 

W here the period of detention lasts for several 
hours or days, it is inhumane to force the 
individuals concerned to stand or sit on the 
floor.  

T hey should be provided with seat ing at 
standard height . 

T he N at ional A gency would like to point out 
that covered foam dice or " challenging "  
furniture were used in the specially secured cells 
of similar facilit ies. 

 
the G erman Bar A ssociat ion concerning the Saxon A ct on 
the E xecution of C ustody A wai t ing D eportat ion, p. 13 et 
seq., as well as its statement on the H esse A ct on the 
E xecution of C ustody A wai t ing D eportat ion, p. 39 et seq. 
72 Brandenburg A ct on the E xecution of C ustody A wait ing 
D eportat ion [ A bschiebungshaftvollzugsgesetz, A bschh V G ], 
sect ion 5, no 3 
73 T his objective is provided for by law  see, for example, 
sect ion 2 no. 2 of the Brandenburg A ct on the E xecution of 
C ustody A wait ing D eportat ion; section 2 no. 2 of the A ct on 
the E xecution of C ustody A wait ing D eportat ion of N orth 
R hine- W estphalia. 
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 A c t ivi t ies 

T here are no common rooms or cook ing 
facilit ies at the facility for custody await ing 
deportat ion in E rding. 

W hile a prayer room and a sports room were 
available for individuals awai t ing deportat ion at 
the facility in Bremen, these were loc ked and 
could only be used in the presence of staff. 
H owever, the responsible staff were not usually 
present in this part of the facility. T hey mainly 
oversaw the police custody cells on the lower 
floor. T he common room had a T V  with a 
broken screen. A  social worker with foreign 
language skills, who wor ked with the individuals 
placed in the facility, only worked there part-
t ime. T here were no books in A rabic. 

I t should be possible for persons required to 
leave the country to make meaningful use of 
their t ime. T here should be sufficient 
opportunities to do so every day. 

T he lower the number of persons placed in a 
facility, the more important it is to provide 
possibilit ies for them to stay occupied. 

 C o m pla in t manage m en t  

A t the facilit ies for custody await ing 
deportat ion in Bremen and Pforzheim, the 
individuals concerned had no way of lodging an 
anonymous complaint on their respective units 
at the t ime of the visit . T he complaints lodged in 
the respective facilit ies were not recorded 
centrally. 

I t should be possible for persons required to 
leave the country to lodge complaints 
anonymously. F urthermore, complaints should 
be recorded centrally and evaluated on a regular 
basis. T his ma kes it possible to detect recurring 
issues and implement counter-measures if 
necessary. 

 St r i p-searches 

I t was observed at several facilit ies that all 
persons await ing deportat ion were subjected to a 
strip-search upon arrival. 

A ccording to the F ederal C onst itutional 
C ourt , strip-searches involving a visual 

severe interference with their general right of 
personality. I t should therefore be decided on a 

case-by-case basis whether there are indica t ions 
of a danger to public security and order that 
would just ify a strip-search. A ny such measures 
must adhere to the principle of proportionality. 
Staff members of the opposite sex to the 
detainee must not be present during such 
searches.74  

Since this measure const itutes a severe 
interference with human rights, the reasons for 
doing so must be documented so that it can be 
verified whether the measure was necessary and 
proportionate. F urthermore, the search should 
be conducted as respectfully as possible, for 
example involving two stages where half the 
body remains dressed in each stage. 

 I n for m a t ion on t he t i m e of execu t ion 
of t he depor t a t ion or der  

W hile being held in the facility for custody 
await ing deportat ion in E rding, the individuals 
to be deported were prepared for their 
deportat ion by social work ers. H owever, they 
are usually not informed of the exact t ime of 
their deportat ion until the day of the 
deportat ion itself or the moment they are picked 
up. 

T his approach is inconsistent with section 59 
(5), second sentence, of the R esidence A ct , 
which provides that an impending deportat ion 
from detention or public custody is to be 
announced at least one week beforehand. 
Sect ion 59 (1), eighth sentence, of the R esidence 
A ct is not applicable in these cases, since it 
applies to persons who are not detained.75  

T he t imely notice provided ahead of 
deportat ion gives the persons concerned the 
chance to ensure they are organised and mentally 
prepared to leave the country. T his can help 
prevent situat ions where the person experiences 
severe stress or anxiety, which can result in 
resistance, or long-term personal injury. 

Persons required to leave the country who are 
placed in custody await ing deportat ion or in 
custody to secure departure should be informed 
of the t ime of their deportat ion at least one 
week in advance. 

 
74 C f. sect ion 84 (2), second sentence, of the Prison A ct 
75 C f. Bundestag Printed Paper 18/6185, p. 50 
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 L uggage 

I t was observed in all facilit ies for custody 
await ing deportat ion that some of the 
individuals await ing deportat ion arrived without 
any luggage as they were apprehended on the 
streets, for example, and were not given the 
opportunity to pac k their personal belongings. 

T he detention and subsequent deportat ion of a 
person must not lead to them losing their 
belongings. T herefore, the responsible officers 
must always give the individuals being deported 
the opportunity to pac k their personal 
belongings. T hese must be handed over to the 
facility at the t ime of arrival. W here this is 
impossible in just ified exceptional cases, steps 

luggage is avai lable at the latest when the 
deportat ion order is executed. 

 C C T V  m on i t or i ng 

A t the facilit ies for custody await ing 
deportat ion in Bremen and E rding and at the 
facility for custody to secure departure in 
Brandenburg, some areas were subject to 
constant video surveillance which the affected 
individuals were unable to avoid. T here were no 
indicat ions that C C T V  monitoring was in 
place.76 I n Bremen, there was not even a legal 
basis for this measure. 

C C T V  monitoring without a special legal basis 
is not allowed. M oreover, C C T V  monitoring 
must only be used in individual cases where it is 
imperat ive for the protect ion of the person 
concerned. C ontinuous and covert C C T V  
monitoring of detainees without specific cause is 
not permissible. T ransparent  C C T V  monitoring 
requires more than just making the camera 
visible (e.g. with signs showing pictogrammes). I t 
must also be possible for the person concerned 
to discern whether the camera is running (e.g. 
through a light signal). 

 
76 T he M inistry of the I nterior and for M unicipal A ffairs of 
Brandenburg assured in a writ ten statement dated 
10 January 2020 that i t would draw at tention to the corridor 
and fence cameras by means of pictogrammes and in the 
translated short version of the house rules. T hey were 
planning to inform the N at ional A gency as soon as the 
pictogrammes were installed. 

 A llega t ions of abuse 

A t the facility for custody await ing deportat ion 
in Pforzheim, several detainees made allegat ions 
of police violence in front of the delegat ion. T he 
delegat ion was also shown injuries. N o record of 
this could be found in the medical files of the 
persons concerned. 

A n essential element of preventing abuse by 
staff members is the detection, prosecut ion and 
punishment of misconduct . State inst itutions 
are obligated to document signs of abuse.77 T his 
is the only way the individual concerned can 
prove their allegations. 

 I n t er p re t a t ion 

I t became clear from various conversat ions 
that the video-based interpret ing system at the 
Pforzheim facility for custody await ing 
deportat ion is not used in all cases. A pparent ly, 
staff members or other detainees serve as 
interpreters during conversat ions with social 
workers. 

T o ensure confidentiality and correct  
translat ions, the interpret ing system must be 
used whenever there are language problems.  

 Psychologica l an d psych ia t r ic ca re 

M ost of the visited facili t ies for custody 
await ing deportat ion did not have their own 
psychologists on site. 

G enerally speaking, there is a considerable 
need for psychological care in such facilit ies, as 
the detainees have frequent ly undergone 
traumat ic experiences while fleeing their 
country of origin, and their deportat ion bac k is 
often accompanied by feelings of fear and 
anxiety. 

I t must be ensured that adequate psychological 
or psychiatric care is provided where there is 
evidence of psychological damage. 

 
77  R esolution adopted by the G eneral A ssembly of the 
U nited N ations of 22 F ebruary 2001, A /R ES/55/89, U R L: 
ht tps://www.un.org/ga/search/view_doc.asp?symbol= A /R E S/5
5/89& Lang=E
I stanbul-
M enschen R echts M agazin no. 2/20 08, p. 155  167, U R L: 
ht tps://publishup.uni-potsdam.de/opus4-
ubp/frontdoor/deliver/index/doc I d/3417/file/mrm13_02_onli
ne_20 09_09_15.pdf 

https://www.un.org/ga/search/view_doc.asp?symbol=A/RES/55/89&Lang=E
https://www.un.org/ga/search/view_doc.asp?symbol=A/RES/55/89&Lang=E
https://publishup.uni-potsdam.de/opus4-ubp/frontdoor/deliver/index/docId/3417/file/mrm13_02_online_2009_09_15.pdf
https://publishup.uni-potsdam.de/opus4-ubp/frontdoor/deliver/index/docId/3417/file/mrm13_02_online_2009_09_15.pdf
https://publishup.uni-potsdam.de/opus4-ubp/frontdoor/deliver/index/docId/3417/file/mrm13_02_online_2009_09_15.pdf
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3  R E S I D E N T I A L  C A R E  A N D  N U RS I N G  
H O M E S 

I n 2019, the N at ional A gency visited six 
residential care and nursing homes in Bavaria, 
Berlin, Bremen, N orth R hine- W estphalia and 
Schleswig- H olstein. 

 P O S I T I V E  E X A M P L E S 

T he N at ional A gency highlighted the 
following posit ive examples during its visits: 

I n the visited residential care and nursing 
homes, the N at ional A gency frequent ly noted 
that the residents were treat ed very respectfully. 
F or example, residents were given the 
opportunity to part icipate in the day-to-day 
running of their home through regular residents' 
meet ings in which their wishes and ideas were 
heard. 

D ue to the high proportion of people with 
dementia, targeted act ivities such as memory 
training are to be welcomed. 

T he residents are supported in their everyday 
life in the home through clearly arranged signs in 
the living areas and barrier-free access to 
informat ion. 

T hanks to specialist care staff with a 
supplementary qualificat ion for gerontological 
psychiatry, persons wit h gerontological 
psychiatric deficiencies can be cared for 
according to their individual needs. 

A s part of its occupat ional health management , 
one facility offers measures to ease the burden 
on staff. T his can help to increase staff 
sat isfact ion and prevent absences due to illness.  

  F I N D I N G S A N D  
R E C O M M E N D A T I O N S 

 A ccessibil i t y 

Some residential care and nursing homes 
lac ked the necessary accessibility. 

A t one facility, some of the mirrors in the 
sanitary areas were mounted so high up on the 
wall that wheelchair users would be hardly able 
to look into them. A t another facility, the door 
to the courtyard could only be opened using a 
door handle that was difficult to reach for 
wheelchair users. 

R esidential care and nursing homes should be 
barrier-free. 

 A bili t y t o lodge a co m pla in t  

Several facilit ies failed to display contact  
details for the responsible supervisory authority 
or informat ion on external advisory or 
complaints bodies. I n some, this informat ion 
was not barrier-free. 

I n order to effect ively protect residents from 
violat ions of their rights, it should be possible for 
them, their family members, and their legal 
representat ives to access informat ion about 
their rights, including from external bodies. 
T hey should also have the opportunity to make 
complaints if necessary. 

C omplaints boxes where residents and their 
relat ives can submit anonymous suggest ions and 
complaints within the facility also appear useful . 

 D ep r iva t ion of l iber t y 

C onsent  

A ffected persons may give their consent to the 
applicat ion of measures involving deprivat ion of 
liberty. T o do so, they must be capable of giving 
their consent and must have been informed of 
alternat ives and the possibili ty of revoking their 
consent any t ime. 

A t some facilit ies, however, consent to 
measures involving deprivat ion of liberty was 
only given orally and was not documented in 
writing. 

C are must be taken to ensure that consent to 
measures involving deprivat ion of liberty is 
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legally valid. C lear documentat ion is therefore 
necessary. F urthermore, the person concerned 
should be asked at regular intervals whether the 
consent they gave is st ill valid. 

Preventing residents from leaving a living area  

I n some living areas, measures were 
encountered that could prevent residents with 
dementia from leaving an area or facility even 
though no placement orders or orders for 
measures involving deprivat ion of liberty had 
been issued. 

F or example, doors or elevators were hidden 
behind photographic wallpaper, door knobs 
were installed in unusual ways and push but tons 
for doors were out of reach of wheelchair users. 

M easures li ke these can make it more difficult  
or even impossible for the individuals concerned 
to leave the respective areas. Since this may 
const itute a deprivat ion of liberty, such 
measures should be subject to court review.  

 P re m ises 

D uring the visit , it was noted in some facilit ies 
that corridors and common rooms were unclean 
or in need of renovat ion. T he delegat ion also 

rooms were insufficient ly cleaned. T here was 
also a bad smell in several living areas. 

I n addition, several facilit ies have a high 
number of double rooms. I n the view of the 
N at ional A gency, this no longer meets modern 
standards. L iving together with a stranger 
restricts the privacy of residents and can place a 
psychological strain on them. 

Pursuant to the A ct on R esidence and 
Part icipat ion of N orth R hine- W estphalia 
[ W ohn- und T eilhabegesetz, W T G ], for example, 
double rooms may only account for 20% of the 
total rooms in exist ing facilit ies providing 
residential care. N ew facilit ies must consist of 
single rooms only. 

C are must be ta ken to ensure that the 
immediate surroundings of residents are 
appropriate and homely. W here facilit ies are 
renovated or newly built , sufficient numbers of 
single rooms should be created as the generally 
preferred type of accommodat ion. 

 L egal i t y of m edica t ion  

Some facilit ies reported that guardians 
responsible for health care are somet imes only 
involved in changes of treatment or medicat ion 
retrospect ively, even if the person concerned is 
incapable of providing consent .  

H owever, the purpose of health care 
guardianship is to protect affected persons from 
receiving treatment or medicat ion without  
legally valid consent . R esponsibility lies with the 
at tending physician, who should 
comprehensively inform guardians in advance 
about any planned changes, possible 
consequences and alternat ives, and who should 
respect the decisions ta ken by guardians on the 
basis of this informat ion. F or this to be possible, 
the various actors must at least be aware of each 

 
T herefore, procedures should be implemented 

that enable physicians and guardians to wor k 
together effect ively. M edicat ion without valid 
consent is not permissible. 
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4  F E D E R A L  A N D  L A N D  P O L I C E  

I n 2019, the N at ional A gency visited ten police 
stat ions, including seven Land police stat ions in 
Baden- W ürt temberg, Brandenburg, H amburg, 
H esse and T huringia as well as three federal 
police stat ions in Brandenburg, H amburg and 
N orth-R hine W estphalia. 

 P O S I T I V E  E X A M P L E S 

T he N at ional A gency highlighted the 
following posit ive examples during its visits: 

A s a rule, police officers in Brandenburg and 
T huringia wear name badges. O fficers at the 
visited police stat ion in Baden- W ürt temberg 
wore name badges on a voluntary basis. N ame 
badges can have a preventive effect , as they make 
it possible to identify officers. F urthermore, a 
name badge allows the officers to be addressed 
personally by the person taken into custody, 
which can have a posit ive effect on any 
interact ions between them. 

I n the event of suicide at tempts or self-harm at 
H amburg- A ltona F ederal Police Stat ion, an 
officer is placed by the open door of the custody 
cell until the emergency psychiatric service 
arrives. T his measure aims to calm down the 
individual concerned. A t the visited federal 
police stat ion in Baden- W ürt temberg, persons 
taken into custody are immediately transferred 
to a psychiatric facility if they show signs of 
mental illness. T hese approaches can reduce or 
prevent the use of special security measures. 

A t the visited federal police stat ion in H esse, 
sufficient food is held in stoc k for persons taken 
into custody. D üsseldorf F ederal Police Stat ion 
has a pet ty cash box that makes it possible to 
procure food for individuals who do not have any 
cash of their own. 

 F I N D I N G S A N D  
R E C O M M E N D A T I O N S 

T he visited facilit ies were given 
recommendat ions inter alia on the following 
topics: 

 F u r n ish ing an d f i t t ings in cust ody 
cells 

I n both federal and Land police stat ions, 
shortcomings were found with regard to the 
furnishings and fit t ings of custody cells. T hese 
included a lac k of mat tresses and smoke 
detectors, non-adjustable lighting, poor 
ventilat ion and no access to daylight . A t one 
stat ion, there were no regular chec ks to verify 
whether the emergency call system in the 
custody cells was wor king. F urthermore, one of 
the police stat ions visited does not have an 
emergency exit . 

T he conditions in police custody cells, 
including furnishings and fit t ings, must uphold 
the human dignity of detainees. Every custody 
cell should be equipped wit h a smoke detector, 
an emergency but ton, sufficient ventilat ion, 
adjustable lighting, a non-f lammable, washable 
mat tress, a blanket and a pillow. W here a 
custody cell is only equipped with a low bed, it 
should have addit ional seat ing at standard 
height . W here the custody suite is located 
separately from the guard room or if it is in 
another part of the building, an intercom system 
is advisable. C hec ks should be carried out to 
ensure that the intercom and the emergency cal l 
system are work ing before each occupancy of a 
custody cell. A ccess to daylight is recommended 
for every custody cell, including those intended 
for short-term custody. 

 I nst r uc t ion of r igh ts 

I n the view of the N at ional A gency, the 
H amburg A ct to Protect Public Safety [Gesetz 
zum Schutz der öffentlichen Sicherheit] lac ks 
necessary provisions in the following areas: I t 
does not expressly st ipulate the right to call in a 
physician or to consult a lawyer, and it does not 
provide for writ ten instruct ion to be given to the 
person taken into custody. 

I ndividuals deprived of their liberty must be 
informed without delay, in writing and in a 
language they understand of the reasons 
underlying the measure and of their rights. T his 



 

57 

 

includes the right to contact relat ives and a 
lawyer as well as the right to a medical 
examinat ion.78 T hese are essential elements of 
proceedings in a state governed by the rule of 
law79 and serve to prevent torture and other 
cruel, inhuman or humiliat ing treatment .80 I f a 
person was unable to be instructed about their 
rights when they were brought into custody, this 
must be done at the earliest possible t ime. I t 
must be documented that instruct ion has been 
given. 

 St r i p-searches  

I n several of the visited federal and Land police 
stat ions, the N at ional A gency found that 
individuals were subjected to strip-searches 
involving a visual inspection of the genital area 
upon entering police custody. A t one police 
stat ion, officers reported that strip-searches of 
women taken into custody are conducted by two 
male officers if there are no female officers on 
duty.  

Strip-searches const itute a serious interference 
with general rights of personality. 81 I t should 
therefore be decided on a case-by-case basis 
whether there are indicat ions of a danger to 
public security and order that would just ify a 
strip-search. A ny such measures must adhere to 
the principle of proportionality.82 Strip-searches 
must only be conducted by people of the same 
sex.83 T he reasons for conduct ing a strip-search 
should be clearly document ed. F urthermore, the 
search should be conducted as respectfully as 
possible, for example involving two stages where 
half the body remains dressed in each stage.  

 V isi bil i t y of t oile ts 

A t D üsseldorf F ederal Police Stat ion, the 
part it ioned sanitary area in custody cells has a 
peephole through which the toilet is fully visible. 
T he N at ional A gency was already assured during 
its visit that the peephole would immediately be 

 
78 C P T / I nf (20 02) 15, margin no. 42 
79 Pieroth/Schlink/ K niesel, Polizei- und O rdnungsrecht , 5th 
edition, § 17 margin no. 12 
80 C P T / I nf (2012) 6, margin no. 21 
81 F ederal C onst itutional C ourt, order of 5 M arch 2015, file 
no.: 2 BvR  746/13, margin no. 33 
82 C ologne A dministrat ive C ourt , judgment of 25 N ovember 
2015, file no.: 20 K  2624/14, juris margin no. 115 et seqq. 
83 C f. sect ion 81 d of the C ode of C riminal Procedure 

taped over to protect the privacy of the 
individuals concerned. 

Persons placed in police custody have equal 
rights to privacy. M onitoring an individual while 
they are using the toilet represents a 
considerable interference with their rights of 
personality. M onitoring of a person using the 
toilet should only be permit ted in carefully 
assessed, substantiated and clearly documented 
individual cases where there is an acute danger of 
self-harm or suicide. I n such cases, only persons 
of the same sex should be allowed to carry out  
the monitoring.  

 Shac k les 

A t the visited federal and Land police stat ions, 
metal and plast ic handcuffs were used. 

T hese can cause serious injuries. 
I n order to protect the right to physical 

integrity, any shac k ling in custody should be 
carried out using textile hand restraints.84    

 P hysica l rest ra in t  

Physical restraint const i tutes a severe 
interference with fundamental rights and carries 
the risk of health impairments.85 Back in 2015, 
the N at ional A gency recommended that no 
physical restraints be applied in police custody. 
T he C P T  also called upon t he F ederal R epublic 
of G ermany to put an end to the practice of 
physical restraint .86  

H owever, Land police stat ions in several 
F ederal Länder st ill carry out measures of 
physical restraint . 

Potsdam Police Stat ion reported that , in 2018, 
physical restraints were applied in 15 cases. T his 
involved the use of metal handcuffs which were 
at tached at four points to the beds in the 
custody cells. O ne-on-one supervision by 
therapeutic personnel or care staff was not 
provided. T he reason documented in one of the 

 
84 A n example of this can be seen in the model used by 
F R O N T E X  during deportat ion flights. 
85 F ederal C onst itutional C ourt, judgment of 24 July 2018, file 
no.: 2 BvR  502/16, margin no. 71 
86 C P T / I nf (2017) 13, margin no. 33. 
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[Brandenburgisches Polizeigesetz] does not provide 
a legal basis for physical restraints. 

T wo police stat ions visited in H amburg have a 
"secure room " . T hese are equipped with a 
wooden plank bed to which a person can be t ied 
at five points using a strap-based system. 
A ccording to informat ion provided by officers 
on site, disposable blankets are placed under the 
individual concerned if this is deemed necessary 
in individual cases. T here is no one-on-one 
supervision. I n addition, at one of the two police 
stat ions, a doctor is only involved in individual 
cases. C ourt permission is not sought . T he A ct 
to Protect Public Safety and O rder [ Gesetz zum 
Schutz der öffentlichen Sicherheit und O rdnung] 
does not provide a basis for authorising the 
applicat ion of physical restraints. 

T he requirements established by the F ederal 
C onst itutional C ourt in its judgment of 
24 July 2018 are not being complied with. 

I n the view of the N at ional A gency, physical 
restraints should not be applied at all in police 
custody. 

 I n-service t ra in ing 

T he N at ional A gency noted that some Länder 
do not offer any (in-service) training specifically 
on custody-related issues. 

H owever, the work in custody facilit ies differs 

T raining on the rights of persons deprived of 
their liberty, intercultural skills, suicide 
prevention and de-escalat ion can strengthen the 
competence and confidence needed for the 
special circumstances of custody. 

I t is recommended that training opportunities 
in these areas be developed further. 

 C ust ody docu m en t a t ion  

C ustody documentat ion at many federal and 
Land police stat ions was inadequate . M oreover, 
not all of the entries documenting checks of 
persons in custody were signed. F urthermore, 
the custody record books were not always 
regularly chec ked by senior officers. 

Several police stat ions do not carry out regular 
evaluat ions of special inc idents. T he clear 
documentat ion of special incidents and the 
associated security measures, as well as the 

subsequent evaluat ion of these security 
measures, serve not only to improve recollect ion 
of the incidents and the frequency with which 
they occurred, but also to prevent such security 
measures from being applied disproportionately.  

I n order to protect individuals in custody and 
staff, all custody-related informat ion must be 
fully and clearly document ed and signed by 
name. Supervisors should verify at regular 
intervals whether custody records are being kept 
correct ly. T hese chec ks must also be 
documented. F urthermore, the documentat ion 
of special security measures should be recorded 
centrally and evaluated on a regular basis. 

 Size of cust ody cells 

A ll single-occupancy custody cells at the 
visited police stat ions in H amburg had a f loor 
space of less than 4 square metres. 

I n the custody area of a police stat ion in H esse, 
a single-occupancy custody cell had a length of 
4.5 metres and a width of 1.44 metres. 

A
standards, a single-occupancy custody cell must 
have a floor space of at least 4.5 square metres. 
F acing walls must be separated by a distance of 
at least two metres, and the ceiling must be 
considerably higher than two metres. T his 
represents an absolute minimum requirement .  

T he custody area of a police stat ion in E rfurt 
has a mult i-occupancy cell designed for up to 15 
persons with a floor space of approximately 15 
square metres. 

T he N at ional A gency ta kes the view that 3.5 
square metres of floor space per person in a 
mult i-occupancy police custody cell is an 
absolute minimum requirement that must not be 
undercut under any circumstances. 

C ells that do not comply wit h these minimum 
requirements must not be used. 

 C C T V  m on i t or i ng 

A t the visited police stat ions in H amburg, all 
custody cells are equipped with C C T V  
monitoring which is act ive at all t imes. I nside 
the cells, there was nothing to indicate that 
monitoring was taking place. I nformat ion to this 
effect was only provided in the corridors outside 
the cells. I t is not possible for the affected 
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individuals to tell from the cameras themselves 
whether or not they are switched on.  

C C T V  monitoring should only be used in 
police stat ions in individual cases where it is 
imperat ive for the protect ion of the person 
concerned. T he reasons for the use of C C T V  
monitoring should be documented. I n addition, 
the person concerned must  be informed (e.g. 
through pictogrammes) that monitoring is 
taking place. T he mere fact that the camera is 
visible is not sufficient . I t should also be possible 
for the person concerned to discern whether the 
camera is running. 

 Spa t ial con di t ions  

A t some police stat ions, the current spat ial 
conditions can lead to potentially dangerous 
situat ions for persons taken into custody. 

H amburg- A ltona F ederal Police Stat ion does 
not have an emergency exit . I t is urgent ly 
necessary to provide a secure escape route for 
everyone present in the stat ion. 

A ccess to D üsseldorf F ederal Police Stat ion is 
only possible via a staircase or via an elevator. 
M oving agitated persons up a staircase can lead 
to a higher risk of injury. D ue to technical 
problems, the elevator has already stalled several 
t imes. O n one specific occasion, this led to two 
police officers and one individual in custody 
being stuck in the elevator together. I t is 
urgent ly necessary to create secure access to the 
custody area at D üsseldorf F ederal Police 
Stat ion. 

 R espec t f ul t rea t m en t  

I t was observed during the visits to several 
police stat ions t hat some officers enter custody 
cells without indicat ing t heir presence, for 
example by knoc king on the door. 

Persons placed in police custody are entit led to 
have their privacy respected. T o this end, staff 
members should generally indicate their 
presence by knoc king on the door before 
entering a room. 

 I n depen den t  co m pla in ts an d 
invest iga t ion of f ice 

A ccess to an external independent complaints 
and invest igat ion office is not always guaranteed.  

A  key element in preventing abuse by police 
officers is the det ection, prosecut ion and 
punishment of police misconduct . I ndependent  
complaints and invest igation offices should be 
perceived as unbiased points of contact by 
injured part ies, witnesses and police officers. 
F urthermore, they should serve to increase 
confidence in the rule of law. A llegat ions against 
police officers should therefore be invest igated 
by independent bodies. 

 P lace m en t of m i nors 

A t one visited Land police stat ion in H amburg, 
officers reported that juveniles were placed in a 
room equipped with a restraint bed. T he visible 
presence of a restraint bed can feel threatening, 
especially to minors, and may cause feelings of 
insecurity and anxiety. Situat ions li ke this must 
be avoided. 

 C on f iden t ial i t y of conversa t ions 

A t one federal police stat ion, all telephone calls 
by individuals in custody take place in the 
presence of police officers. C ells at this stat ion 
do not have telephones, nor is there a cordless 
telephone available. 

A t the two Land police stat ions in H amburg, 
individuals in custody could only have telephone 
conversat ions in the presence of police officers. 

C onfidential conversat ions between the 
accused party and his/her lawyer are essential in 
order to mount an effect ive defence and must 
therefore be allowed to take place. E qually, it 
should be possible to have confidential 
conversat ions with doctors or trusted persons, 
unless security concerns or ongoing 
invest igat ions dictate otherwise. 

 W eapons in cust ody 

I n federal and Land police stat ions, some 
officers carried firearms while bringing 
individuals into custody or inspect ing the 
custody cells. A t one stat ion, the officers carried 
pepper spray. 

Because of the risks involved, police officers 
should refrain from carrying weapons or pepper 
spray in the custody area. T his is st ipulated by an 
internal F ederal Police provision. F urthermore, 
due to the significant health risks involved, the 
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N at ional A gency takes the view that the use of 
pepper spray in confined spaces is not a 

proportionate measure under any circumstances 
and must therefore be avoided.
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1  Y O U T H  D E T E N T I O N   

I n 2019, the N at ional A gency visited the youth 
detention facility in R emscheid, N orth-R hine 
W estphalia. 

 P O S I T I V E  E X A M P L E S 

T he N at ional A gency highlighted the 
following posit ive example during its visits: 

A t R emscheid Y outh D etention C entre, 
extensive educat ional measures are offered to 
juveniles on an individual or group basis. A  wood 
workshop offers the detained juveniles the 
opportunity to engage in a purposeful act ivity. 
C omputers with internet access are available  
for example, in order to apply for jobs. 

 F I N D I N G S A N D  
R E C O M M E N D A T I O N S 

T he visited facility was given 
recommendat ions on the following main topics: 

 Spec ially secu red cells 

V isibility of toilets 

T he C C T V  monitoring of specially secured 
cells also covers the toilet area, which is shown 
on the monitor without pixelat ion. 

M onitoring detainees while they are using the 
toilet represents a considerable interference 
with their personality rights. C C T V  cameras 
must therefore be fit ted in such a way that the 
toilet area is either not visible on the monitor at 
all or, alternat ively, is only shown in the form of 
pixelated images. I f deemed necessary in 
individual cases following careful considerat ion, 
it may be possible to permit unrestricted 
monitoring of detainees held in specially secured 
cells due to an acute danger of self-harm or 
suicide. T he reasons for such a decision must be 
clearly documented. I n addit ion, if a toilet area is 
indeed covered by C C T V  monitoring and is not 
pixelated, only persons of the same sex as the 
detainee may carry out the monitoring. 

C C T V  monitoring 

W hen occupied, the specially secured cells are 
subject to constant C C T V  monitoring. I nside 
the cells, there was nothing to indicate whether 
the cameras were running. 

C C T V  monitoring should only be used in 
individual cases where it is imperat ive to protect 
the person concerned. T he reasons for C C T V  
monitoring must be documented. I n addition, 
the person concerned must be informed in a 
suitable manner (e.g. through pictogrammes) 
that monitoring is tak ing place. F urthermore, it 
must be possible for the person concerned to 
discern whether the camera is running. 

Security 

T he specially secured cells are equipped with 
an emergency but ton which detainees can use to 
at tract at tention if necessary. H owever, there 
are no regular checks to verify whether the 
emergency call system is work ing before each 
occupancy of the custody cells. 

I t must be ensured that persons transferred to 
specially secured cells are always able to call for 
help using the emergency call system. T herefore, 
chec ks should be carried out before each 
occupancy to verify whether the emergency call 
system is working. 

 O u t door exerc ise 

I n order to exercise outside, detainees are 
allowed to use the outdoor sports facilit ies and 
garden every day between 7:45 and 9:15 am. T his 
is less than the legally prescribed minimum of 
two hours. 

D etainees should be allowed to spend at least 
the legally prescribed amount of t ime outside 
every day. 
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2  P R I S O N S 

I n 2019, the N at ional A gency visited ten 
prisons. I n Bavaria, it visi ted the prisons in 
Bamberg, K aisheim, M unich, N uremberg and 
St . G eorgen-Bayreuth; in Baden- W ürt temberg, 
it visited the prisons in M annheim and 
O ffenburg; in Berlin, it visited Berlin- M oabit 
Prison; in R hineland-Palat inate, it visited D iez 
Prison and in T huringia, it visited T onna Prison. 
T he visits to the prisons in D iez, N uremberg and 
T onna were follow-up visits to see whether and 
to what extent previous object ions and 
recommendat ions had been dealt with. 

 P O S I T I V E  E X A M P L E S 

T he N at ional A gency highlighted the 
following posit ive example during its visits: 

A t St . G eorgen-Bayreuth Prison, prisoners are 
allowed to have visitors even on Sundays. T his 
extension of visit ing hours makes it easier for 
prisoners to maintain direct  contact , especially 
with children and relat ives who have jobs. Berlin-
M oabit Prison makes it easier for prisoners to 
maintain contact with the outside world by 
allowing them to ma ke unlimited phone calls in 
their cells at their own cost . 

I n the past several years, Bavaria has set up 
video-based interpret ing systems in numerous 
prisons through which sworn interpreters for all 
necessary languages can be made available at  
short notice. T his is a welcome addition, since it 
allows communicat ion difficult ies to be 
overcome while ensuring that the conversat ion 
itself can be kept confidential. 

tests at Berlin M oabit Prison take the form of 
saliva tests. T his removes the need to submit a 
urine sample under the observat ion of general 
prison officers, which prisoners may consider 
degrading.  

A s a general rule, no physical restraints are 
applied at Bamberg and M annheim Prisons. A t 
K aisheim Prison, no physical restraints have 
been applied in the last two years. T his is 
part icularly posit ive considering the high degree 
of interference associated with this measure. 

T he mother-and-child unit at M unich Prison 
was furnished in a way that is both funct ional 
and homely. T he children living there are not 
only cared for on the prison premises; they are 
also allowed to visit public playgrounds with the 
childcare workers, for example. T heir mothers 
can also take part in these act ivities if they meet 
the relevant requirements. M annheim Prison 
regularly holds father-child days. T hese kinds of 

with their children in spite of their prison 
sentence. 

A ny programmes that enable prisoners to 
engage in purposeful act ivities are also 
considered posit ive. O ne such example is the 
" Bee Project "  at O ffenburg Prison, which gives 
prisoners the opportunity to take up beekeeping 
as a hobby. 

 F I N D I N G S A N D  
R E C O M M E N D A T I O N S 

T he visited facilit ies were given 
recommendat ions inter alia on the following 
topics: 

 E x t er nal con t ac t  

T he prisons in K aisheim, M unich and St . 
G eorgen-Bayreuth only allow prisoners to have 
telephone conversat ions once a month upon 
applicat ion or in urgent cases. T his means that 
Bavaria is the only Land where, apart from actual 
visits, the external contacts of prisoners are 
mainly limited to let ters. 

I n the view of the N at ional A gency, this 
approach is both outdated and inappropriate. 
M aintaining contact with the outside world 

and helps them reintegrate into their life outside 
of prison after their release. Short detention 
periods do not just ify such limited contact to 
relat ives either.  

Bavarian prisons should allow prisoners to have 
regular telephone conversat ions with relat ives, as 
is common in other Länder. 
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 F u r n ish i ngs an d design 

Several prisons appeared run-down and in need 
of renovat ion in various areas. 

I n some cases, the walls of the prison cells at 
Berlin- M oabit Prison were extremely dirty and 
the furniture was worn. Some cells only had very 
small windows that were installed in a high 
posit ion, great ly limiting the view outside. 
Similarly, M annheim Prison did not meet 
current standards in several areas and was 
generally in great need of renovat ion and 
refurbishment . 

A ny necessary renovat ion measures should be 
carried out swift ly and in accordance with 
applicable standards to create a living situat ion 
that ensures humane detention conditions. 

M ost of the specially secured cells inspected by 
the delegat ion were only equipped with a low 
bed or a mat tress on the floor. U pon enquiry, the 
N at ional A gency was informed that seat ing is 
not provided even if an individual is placed in 
such a cell for a longer period of t ime. 

W here the period of detention lasts for several 
hours or days, it is inhumane to force prisoners 
to stand or sit on the floor. Solutions should 
therefore be found to allow prisoners to sit in a 
normal posit ion. A t similar facilit ies, the 
N at ional A gency observed that covered foam 
dice were used as seat ing. 

 P hysica l rest ra in t  

A t several prisons, there was incomplete 
documentat ion of physical restraint measures. 
F or example, there was no documentat ion of the 
less severe measures that had previously been 
tried without success, and there was no 
informat ion about debriefing sessions with the 
affected persons following such measures. 

T he use of physical restraint const itutes a 

( A rticle 2 para. 2, second sentence, in 
conjunct ion with A rticle 104 of the Basic Law). 
T he ordering and applicat ion of physical 
restraints is therefore subject to strict 
conditions. T he use of physical restraint must be 
open to scrutiny, which is why the entire process 
must be documented comprehensively and 
completely. T his includes the documentat ion of 

medical checks and of the debriefing held with 
the person concerned. 

 L iving con d i t ions in p r ison  

A t Berlin- M oabit Prison, the delegat ion of the 
N at ional A gency was told that prisoners are 
frequent ly only allowed to leave their cells for 
one hour per day for outdoor exercise. O ut-of-
cell t imes at Bamberg Prison are also very short . 
Prisoners are given just one hour to exercise in 
the prison yard and one hour of out-of-cell t ime, 
during which they also have to shower. 

A ccording to the H igher R egional C ourt , 
being loc ked up for 23 hours per day can 
const itute a violat ion of human dignity.87 

L ife in prison should be aligned as far as 
possible with general living conditions. T his is 
impossible if prisoners are locked up for 23 hours 
per day. 

 P r ivacy 

D rug tests 

A t most prisons, drug tests are conducted on 
urine samples that have to be passed while under 
the observat ion of non-medical staff. T his 
procedure considerably interferes with the 
privacy of the persons concerned. 

D uring its visits, the N at ional A gency 
encountered various drug test ing methods which 
minimised the degree of interference with 

system. W ith this procedure, it is no longer 
necessary to observe the passing of the urine 
sample. A t least one alternat ive method of drug 
test ing should be available so that prisoners can 
choose the method they find to be the least 
intrusive. 

Showers 

T he communal showers at K aisheim, Berlin-
M oabit , N uremberg and O ffenburg Prisons did 
not have any part it ions. A t all of these prisons, 
prisoners are only allowed to shower alone in 
exceptional cases. 

 
87  C f. Berlin H igher R egional C ourt, judgment of 
17 F ebruary 2015, file no.: 9 U  129/13 
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I n order to sufficient ly protect their privacy, 
prisoners should be given the opportunity to 
shower alone if they wish to do so. A t least one 
shower should be part it ioned off in communal 
shower rooms. 

Strip-searches 

D uring their prison visits, the delegat ion was 
told that all new prisoners are strip-searched 
upon their arrival.  

A ccording to the F ederal C onst itutional 
C ourt , strip-searches involving a visual 

represent a severe interference with their general 
right of personality.88 T hey must not be carried 
out routinely or in the absence of case-specific 
suspicions.89 T o sat isfy this requirement , general 
strip-search orders must allow for exceptions if 
the principle of proportionali ty so demands. 

I t must therefore be ensured that orders for 
strip-searches involving a visual inspection of the 
genital area always allow officers to exercise 
discret ion in assessing whether or not the 
measure is necessary. O fficers must be made 
aware of this.  

I f it is indeed necessary that the prisoner 
undress fully, then the search should be 
conducted in a respectful procedure, for example 
involving two stages where half the body remains 
dressed in each stage. T his serves to protect the 
human dignity of those concerned, as they are 
not forced to stand in front of prison staff 
completely undressed. Staff members of the 
opposite sex to the detainee must not be present 
during such searches.90 

V isibility of toilets 

A t all Bavarian prisons visited in 2019, C C T V  
monitoring in the specially secured cells also 
covered the toilet area, which was shown on the 
monitoring screen without pixelat ion. 

M onitoring prisoners while they are using the 
toilet represents a considerable interference 

 
88 F ederal C onst itutional C ourt, order of 5 M arch 2015, file 
no.: 2 BvR  746/13, jris, margin no. 33  35 
89 F ederal C onst itutional C ourt , order of 10 July 2013, file no.: 
2 BvR  2815/11, margin no. 16, with reference to E C H R , van 
der V en v. the N etherlands, judgment of 4 F ebruary 20 03, 
A pplicat ion no. 50901/99, margin no. 62 
90 C f. sect ion 84 (2), second sentence, of the Prison A ct 

with their rights of personali ty. Prisons in other 
Länder found appropriate solutions for this 
problem. F or example, the toilet area in a 
specially secured cell at F rankfurt Prison is 

movements and silhouet te can st ill be made out 
despite the pixelat ion. T his protects the privacy 
of those affected and, at the same t ime, provides 
sufficient visibility to enable a t imely 
intervention if there is a risk of self-harm. 

C C T V  cameras must be fit ted in such a way 
that the toilet area is either not visible on the 
monitor at all or, alternat ively, is taped over or 
only shown in the form of pixelated images. I f 
deemed necessary in carefully considered 
individual cases, it may be possible to permit 
unrestricted monitoring of prisoners held in 
specially secured cells due to an acute danger of 
self-harm or suicide. T he reasons for such a 
decision must be clearly documented. I n 
addition, if a toilet area is indeed covered by 
C C T V  monitoring and is not pixelated, only 
persons of the same sex as the detainee may carry 
out the monitoring. 

M ult iple occupancy of single-occupancy cells 

A t the prisons in M annheim, O ffenburg and 
T onna, single-occupancy cells were occupied by 
two people and double-occupancy cells were 
occupied by three people, even though the size 
of the cells was insufficient for this. 

I n the view of the N at ional A gency, a single-
occupancy cell must have a floor space of at least 
six square metres, excluding the sanitary area, in 
order for detention condit ions to be humane. 
F or mult iple-occupancy, a further four square 
metres of floor space must be added to this 
figure for each additional person, excluding the 
sanitary area. 

I n the Bavarian prisons in Bamberg, K aisheim 
and St . G eorgen-Bayreuth, mult iple-occupancy 
cells were occupied by up to eight persons. Even 
if the size of the cells is sufficient , such a high 

privacy and lead to conflicts among them. 
F urthermore, at St . G eorgen-Bayreuth Prison, 

it was always possible to see int o these mult iple-
occupancy cells from the hallway through a 
window next to the cell door. T his violates the 
personality rights of those concerned.  
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T he possibility of holding up to eight prisoners 
in one cell, as provided for in A rticle 20 para. 3 of 
the Bavarian Prison A ct , must be viewed 
crit ically in terms of human rights. 

I t is the view of the N at ional A gency that  
measures should be taken to allow for prisoners 
to generally be accommodated in single-
occupancy cells.  

C onfidentiality of medical consultat ions 

D uring conversat ions with prison doctors, the 
N at ional A gency was informed that , in the event 
of language difficult ies, prisoners or staff 
members who speak the same language are 
somet imes called in to translate if required. 

M edical informat ion must be treated 
confidentially. T his is part icularly true for 
medical consultat ions, which are subject to 
medical secrecy. H aving staff members or other 
prisoners interpret is therefore not a suitable 
solution. I n addition, there is a danger in such 
cases that medical terms or subject mat ter will 
not translated correct ly. F or this reason, a 
professional interpreter must always be called 
upon to assist if language difficult ies arise during 
medical consultat ions. T his can be done via a 
video-based system, as has already been 
successfully established in several Länder. 
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3  C H I L D  A N D  Y O U T H  W E L F A R E  
F A C I L I T I E S 

I n 2019, the N at ional A gency visited three 
child and youth welfare facilit ies with closed 
units in Bavaria and Brandenburg. O ne of those 
visits was a follow-up visit . 

 P O S I T I V E  E X A M P L E S 

T he N at ional A gency highlighted the 
following posit ive examples during its visits: 

U pon admission to the visited facilit ies, 
children and juveniles are informed in an age-
appropriate manner, both orally and in writ ing, 
of their rights and obligations in the facility. 

O ne of the visited child and youth welfare 
facilit ies does not implement loc k-up or any 
other measures involving deprivat ion of liberty. 
T he placement of juveniles in the facility is 
understood to be mandatory. O nly in the event 
of an escape will the individual be returned to 
the facility by the police. 

I t was also noted posit ively in one facility that , 
in the event of linguist ic difficult ies with 
parents, it was not their children  who generally 
have sufficient knowledge of G erman  who 
were called in to assist , but professional 
interpreters. T his helps the children and 
juveniles concerned to avoid possible conflict 
situat ions and ensures that the subject mat ter of 
conversat ions is translated correct ly, which can 
have a posit ive impact on the course of the 
conversat ion. 

 F I N D I N G S A N D  
R E C O M M E N D A T I O N S 

T he visited facilit ies were given 
recommendat ions inter alia on the following 
topics: 

 P ossibil i t ies for co m pla in t  

T here are a number of ways for children and 
juveniles in these facilit ies to submit a 
complaint . H owever, the necessary contact 
details of the Y outh W elfare O ffice or 

ombudsperson were not always made readily 
available. 

C hildren and juveniles must be in a posit ion to 
submit complaints to a suitable complaint body. 
I n addition to contact persons within the 
facility, it is important  that an external 
ombudsperson exists who has no t ies with the 
facility. I t must be ensured that children and 
juveniles can contact such an ombudsperson 
easily and confident ially. T herefore, the 
complaint channels and all necessary contact  
details should be provided and explained to them 
when they are first admit ted to the facility. 

 I n for m a t ion on r igh ts 

I n all of the facilit ies, the children and juveniles 
had been informed about the facility rules, but 
had not always been instructed about their 
rights. 

Pursuant to A rticle 42 of the C onvention on 
the R ights of the C hild, State Part ies have to 
make the principles and provisions of the 
C onvention known, by appropriate and act ive 
means, to children and juveniles. T his obligation 
is of part icular importance in facilit ies where 
deprivat ion of liberty is an option. W hen being 
admit ted to the facility, children and juveniles 
must therefore be informed in writing and in an 
age-appropriate manner about their rights. 

 C oopera t ion w i t h you t h welfare 
of f ices 

Some of the staff work ing at the facilit ies 
reported significant difficult ies in their 
cooperat ion with youth welfare offices, which 
can have a negative impact on the treatment of 
juveniles. I t was often difficult , staff reported, to 
organise care for juveniles following their 
placement in a facility  a situat ion which can 
lead to considerable uncertainty. 

C ooperat ion between facilit ies and youth 
welfare offices ought to be improved. 
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4  C H R O N O L O G I C A L  L I S T  O F  V I S I T S 

D ate V isi t 

09/01/2019 Psychiatric hospital (child and youth psychiatry), N orth-R hine W estphalia 

15/01/2019 Psychiatric hospital (L ippstadt C entre for F orensic Psychiatry), N orth-R hine 
W estphalia 

28/01/2019 R esidential care and nursing home, Bavaria  

28/01/2019 D resden C ustoms I nvest igat ion O ffice (Leipzig office), Saxony 

29/01/2019 St . G eorgen-Bayreuth Prison, Bavaria 

29/01/2019 O bservat ion of a deportat ion procedure: C harter operat ion Leipzig/ H alle  N ice 
(F rance) 

13/02/2019 Bamberg Prison, Bavaria 

13/02/2019 Psychiatric hospital (Bremen C entre for F orensic Psychiatry), Bremen  

11/03/2019 M oabit Prison, Berlin 

12/03/2019 Potsdam F ederal Police Stat ion, Brandenburg 

26/03/2019 O bservat ion of a deportat ion procedure: C harter operat ion Berlin Schönefeld  
Prist ina ( K osovo), C hisinau (R epublic of M oldova) 

26/03/2019 Berlin C ustoms I nvest igat ions O ffice (headquarters) 

27/03/2019 Psychiatric hospital (R ostoc k C entre for F orensic Psychiatry), M eck lenburg-
W estern Pomerania 

28/03/2019 Psychiatric hospital (child and youth psychiatry), M eck lenburg- W estern Pomerania 

04/04/2019 R esidential care and nursing home, Schleswig- H olstein 

05/04/2019 R esidential care and nursing home , Schleswig- H olstein 

12/04/2019 C hild and youth welfare facili ty, Bavaria 

15/04/2019 Psychiatric hospital (child and youth psychiatry), H esse 

15/04/2019 Psychiatric hospital ( M erzig C entre for F orensic Psychiatry), Saarland  

25/04/2019 Psychiatric hospital ( C ologne C entre for F orensic Psychiatry), N orth-R hine 
W estphalia 

26/04/2019 T onna Prison, T huringia 

30/04/2019 O bservat ion of a deportat ion procedure: C harter operat ion F rankfurt/ M ain A irport 
 L jubiljana (Slovenia)  

15/05/2019 R esidential care and nursing home, Berlin 

15/05/2019 Potsdam Police Stat ion, Brandenburg 

15/05/2019 Psychiatric hospital (Brandenburg an der H avel C entre for F orensic 
Psychiatry),Brandenburg 

24/05/2019 Psychiatric hospital (E rlangen C entre for F orensic Psychiatry), Bavaria 



 

69 

 

11/06/2019 H amburg- A ltona F ederal Police Stat ion 

12/06/2019 O bservat ion of a deportat ion procedure: I ndividual measures, H amburg A irport  

17/06/2019 E rfurt-Süd Police Stat ion, T huringia 

17/06/2019 E rfurt- N ord Police Stat ion, T huringia 

17/06/2019 H amburg Land Police, Stat ion 23 

18/06/2019 H amburg Land Police, Stat ion 11 

26/06/2019 N uremberg Prison, Bavaria 

01/07/2019 M unich Prison, Bavaria 

02/07/2019 C hild and youth welfare facili ty, Bavaria 

11/07/2019 Pforzheim F acility for C ustody A wait ing D eportat ion, Baden- W ürt temberg 

23/07/2019 D iez Prison, R hineland-Palat inate 

23/07/2019 M unich C ustoms I nvest igat ion O ffice, N uremberg branch, Bavaria 

23/07/2019 M unich C ustoms I nvest igat ion O ffice, Bavarian C riminal Police O ffice 

24/07/2019 M unich C ustoms I nvest igat ion O ffice (headquarters), Bavaria  

24/07/2019 O bservat ion of a deportat ion procedure: C harter operat ion M unich A irport  Lagos 
( N igeria) 

27/07/2019 Psychiatric hospital ( H adamar C entre for F orensic Psychiatry), H esse 

08/08/2019 Psychiatric hospital (Bernburg C entre for F orensic Psychiatry), Saxony- A nhalt  

08/08/2019 D resden C ustoms I nvest igat ion O ffice (headquarters), Saxony 

13/08/2019 E rding F acility for C ustody A wait ing D eportat ion, Bavaria 

27/08/2019 Psychiatric hospital (general psychiatry), Berlin 

04/09/2019 F acility for police custody and custody await ing deportat ion, Bremen  

05/09/2019 R esidential care and nursing home, Bremen 

10/09/2019 O ffenburg Prison, Baden- W ürt temberg 

11/09/2019 M annheim Prison, Baden- W ürt temberg 

16/09/2019 H eidelberg- M it te Police Stat ion, Baden- W ürt temberg 

17/09/2019 Psychiatric hospital (general psychiatry), Baden- W ürt temberg 

25/09/2019 C hild and youth welfare facili ty, Brandenburg 

26/09/2019 O bservat ion of a deportat ion procedure: C harter operat ion Berlin Schönefeld  
M oscow (R ussia)  

26/09/2019 F acility for C ustody to Secure D eparture at Berlin-Schönefeld A irport , Brandenburg 

01/10/2019 K aisheim Prison, Bavaria 

15/10/2019 R emscheid Y outh D etention C entre, N orth-R hine W estphalia 

05/11/2019 Psychiatric hospital ( N eustadt in H olstein C entre for F orensic Psychiatry), 
Schleswig- H olstein 
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08/11/2019 Psychiatric hospital (child and youth psychiatry), H esse 

13/11/2019 Rüsselsheim Police Stat ion, H esse 

13/11/2019 D üsseldorf F ederal Police Stat ion, N orth-R hine W estphalia 

15/11/2019 Psychiatric hospital (Leipzig C entre for F orensic Psychiatry), Saxony 

20/11/2019 O bservat ion of a deportat ion procedure: C harter operat ion N uremberg  K osovo 

28/11/2019 I ngelheim F acility for C ustody to Secure D eparture, R hineland-Palat inate 

29/11/2019 R esidential care and nursing home, N orth-R hine W estphalia 

02/12/2019 Berlin C ustoms I nvest igat ions O ffice (hea dquarters) 
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5  M E M B E RS O F  T H E  F E D E R A L  A G E N C Y  

N ame O ff ic i al t i t le Since Posi t ion 

K laus L ange- L eh ngu t 

 

Sen ior c ivil servan t and p r ison di rec t or 
(re t d) 

 

12/20 08 

 

D i rec t or 

 

Ralph- G ünther A dam 
Senior civil servant and prison director 
(retd) 

06/2013 D eputy D irector 

6  M E M B E RS O F  T H E  J O I N T  C O M M I SS I O N  

N ame O ff ic i al/professional t i t le  Since Posi t ion 

R a i ner D op p St a t e Sec re t ary (re t d) 0 9/2012 C ha i r 

Petra H eß E mployee of T huringia State C hancellery 09/2012 M ember 

D r H elmut Roos Senior civil servant (retd) 07/2013 M ember 

M ichael T hewalt  
Senior civil servant and prison director 
(retd) 

07/2013 M ember 

D r M onika D euerlein C ertified psychologist [ D ipl.-Psy.] 01/2015 M ember 

M argret O sterfeld Psychiatrist, psychotherapist (retd) 01/2015 M ember 

Petra Bertelsmeier Senior public prosecutor (retd) 01/2019 M ember 

D r W erner Päckert 
Senior civil servant and prison director 
(retd) 

01/2019 M ember 

 

7  S E C R E T A R I A T  S T A F F  

N ame P rofessional t i t le / posi t ion  

C hrist ina H of Polit ical scientist ( M . A .) H ead of Specialist Services (until 09/2019) 

Jennifer T runk  
F ully-qualified lawyer 
[Rechtsassessorin], specialist in 
E uropean law 

D eputy H ead of Specialist Services 

E lisabeth E c krich N ursing educator (B . A ) A cademic A ssistant 

Barbara Pachmann 
C ertified medical educator 
[ D iplom- M edizinpädagogin] 

A cademic A ssistant 

Sofie Sonntag 
F ully-qualified lawyer 
[Rechtsassessorin] 

A cademic A ssistant (until 11/2019) 
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D r. Sarah T eweleit  Lawyer (L L . M .) A cademic A ssistant (as of 05/2019) 

K at ja Simon 
Public administrat ion specialist 
[ V erwaltungsfachwirtin] 

A dministrat ive D epartment 

Jill W altrich 
M anagement assistant in office 
communicat ion 

Secretariat 
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8  A C T I V I T I E S I N  T H E  P E R I O D  U N D E R  
R E V I E W  

D ate Locat ion A ct i v i ty 

17 January 2019 A ndernach 
Speech at the forensics hearing before the R hineland-
Palat inate Landtag 

24 January 2019 Berlin 
I nformat ion meet ing with D r Berringer (F ederal 
M inistry of H ealth) 

12 F ebruary 2019 Berlin  
C onsultat ion meet ing with the F ederal M inistry of 
Just ice and C onsumer Protect ion to prepare for the C A T  
review 

16 F ebruary 2019 K assel 

Part icipat ion in the A mnesty I nternat ional expert 

M enschenrechtsverletzungen an M enschen mit 
psychiatrischen E rkrankungen, Epilepsie und geistigen 
Behinderungen  

1 M arch 2019 M unich 
liberty of minors, problems and solutions  

7-8 M arch 2019 E mden Speech at the ackpa A nnual M eet ing 

12 M arch 2019 Berlin 
I nformat ion meet ing with D ivision B2 of the F ederal 
M inistry of the I nterior, Building and C ommunity 

20 M arch 2019 D üsseldorf 
Speech at the joint workshop on corruption in the health 
care sector for police, judiciary and tax authorities 

28 M arch 2019 Berlin 
E xpert meet ing, O pen-ended U nited N at ions W or king 
G roup on A geing 

1-5 A pril 2019 Bochum 
Speech at the I nternat ional Spring School - H uman 
R ights and M ental H ealth 

10 A pril 2019 H anover 
Part icipat ion in the H uman R ights W or king G roup of 
the A ktion Psychisch K ranke e. V . A ssociat ion for 
I ndividuals with M ental D isorders 

29 A pril 2019 Berlin 
Presentat ion of the N at ional A gency at an event of the 
F riedrich N aumann F oundat ion 

7 M ay 2019 A ltenholz 
Lecture at the U niversity of A pplied Sciences for 
A dministrat ion and Service A ltenholz [ F achhochschule für 
V erwaltung und D ienstleistung A ltenholz] 
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14 M ay 2019 Berlin 
R eception marking the 10-year anniversary of the 
N at ional A gency for the Prevention of T orture and the 
publicat ion of the 2018 report  

23-24 M ay 2019 Bonn 
Lecture at the annual psychiatry conference of the 
F ederal Protestant A ssociat ion of C are for the D isabled 
[Bundesverband evangelische Behindertenhilfe e. V .] 

05 June 2019 Berlin E xpert hearing before the H uman R ights C ommit tee  

11 June 2019 H anover 
Part icipat ion in the H uman R ights W or king G roup of 
the A ktion Psychisch K ranke e. V . A ssociat ion for 
I ndividuals with M ental D isorders 

10 July 2019 W iesbaden I nformat ion meet ing with E V I M  G mv H  

21-26 July 2019 Rome 
Lecture at the I nternat ional A cademy of Law and M ental 
H ealth 

5 A ugust 2019 H anover 
Part icipat ion in the H uman R ights W or king G roup of 
the A ktion Psychisch K ranke e. V . A ssociat ion for 
I ndividuals with M ental D isorders 

24 September 2019 

 

Berlin 

 
I nformat ion meet ing with the M onitoring M echanism 
for the C onvention on the R ights of the C hild 

24-25 September 2019 Potsdam Lecture, G esundheit Berlin-Brandenburg e. V . 

18 O ctober 2019 Bremen 

Part icipat ion in the F orensics E xpert C ommit tee of the 
G erman Society for Psychiatry, Psychotherapy and 
N ervous D iseases [ D eutsche Gesellschaft für Psychiatrie und 
Psychotherapie, Psychosomatik und N ervenheilkunde e. V .] 

23-25 O ctober 2019 Z ürich 
E xchange of experiences between G erman-speaking 
N P M s 

26 O ctober 2019 Berlin 
Presentat ion of the N at ional A gency during the seminar 

 G ewalt in 
Gefängnissen hinterfragen  

28-30 O ctober 2019 Berlin 
Part icipat ion in the 2019 conference of the A ktion 
Psychisch K ranke e. V . A ssociat ion for I ndividuals with 
M ental D isorders 

4-6 N ovember 2019 Strasbourg 30 . C P T  A nniversary 

8 N ovember 2019 M agdeburg 
H earing before the C ommit tee on Law, C onst itution and 
E quality of the Landtag of Saxony- A nhalt 

13 N ovember 2019 Berlin 
Presentat ion of the 2017 and 2018 A nnual R eports before 
the H uman R ights C ommit tee 

14 N ovember 2019 Bonn I nformat ion meet ing with the C entral C ustoms 
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A uthority 

18-19 N ovember 2019 Sofia  towards harmonized detention standards in the E U   the 
 

19-20 N ovember 2019 Berlin 
A nnual academic conference of the G erman Y outh 
I nst itute [ D eutsches Jugendinstitut] 

3-4 D ecember 2019 N uremberg  

12 D ecember 2019 T rier 
Presentat ion of the N at ional A gency in the framework of 
a training event of the G erman Judic ial A cademy 
[ D eutsche Richterakademie] 
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