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KovmmenTapuu u npeanoxennst Poccuiickoii ®exepanun
K HPOEKTY MeKIYHAPOIHOI0 IOPUANYECKH 00SA3bIBAIOIIEr0
AOKYMEHTA 0 TPAHCHAIHOHAJIbHBIX KOPHOPALUSIX
U APYTUX NpeInpHsTHAX B KOHTEKCTe MPaB YeJI0BeKa

KommMeHnTapuu o01ero nopajgka

OG6pammaer Ha ceOsi BHUMaHHE CIMIIKOM IIMPOKHI OXBaT JHOKYMEHTa. JTO
KacaeTcs Kak cdepbl JaeiicTBAA NoTeHIWanbHOW KOHBEHIMH, KOTOPYIO
TIpe/UIaraeTcs pPaclpOCTPaHUTh HA JIFOOYIO JeSTeNbHOCTh TPAHCHALMOHANBHOTIO
XapakTepa, Jake €CJIM OHa IPOCTO 3aTparnBaeT MHOCTPAHHYIO FOPUCAUKLHMIO, TaK
U XapakTepa npas, KoTopbie 3Toll KoHBeHIMeNH NOoMKHEI 3aumarses. B cratee 3
MIPOEKTa K TAKOBBIM OTHOCSITCSL HE TOJIBKO BCE MEXAYHAPOIHO MPU3HAHHKIE PaBa,
HO ¥ MpaBa, IPELyCMOTPEHHbIE B HAIIMOHAIBHOM 3aKOHOAATeNbCTBE, 00beM U
COJIepKaHUe KOTOPHIX, KaK HM3BECTHO, BapbUPYETCS B Pa3IUUYHBIX IPABOBBIX
cucremMax. JTOT, IO CyTH, HEOrpaHWYECHHBIN npeamMer KOHBEHIMU MOXET CTaTh
Cepbe3HON TMpolOJieMOl NpU ee¢ NMPUMEHEHWH, OCOOCHHO Korha pedb IOWAET O
KOHKPETHBIX 00513aTeNIbCTBAaX TOCYAAPCTB U YaCTHBIX JIUI] B 3TOM KOHTEKCTE.

MHorure NoJ0XEeHUS IMPOEKTa IIOBTOPSIOT YK€ CYILIECTBYIOIIHE U IIMPOKO
IIpU3HAHHBIE B MEXAYHApOJHOM IIpaBe IIpaBa delioBeKa. SIpkuil mpumep — cTaThs
8 rmpoekTa, B 3HAYWTEJFHOW CTENEHH AyOnupylomas yxe HMCIOMHecs Yy
roCyIapcTB 00s3aTeIbCTBA. TaKUX IOBTOPOB CTOUT H30erarh, 4YToOBI HE BHOCHUTH
B IIPaBOBOE PEryJIMpOBaHHUE 3TUX BaXHBIX BOIIPOCOB HepazOepuxy.

Jns Poccuiickoii denepanyiyi IpeACTaBIseTCsS BecbMa MpoOJieMaTHYHBIM
3aKpeIUIeHHe B JOKYMEHTE B Ka4eCTBE OJHOTO M3 OCHOBHBIX JJIEMEHTOB OOILEro
IIPUHIUAIIA YTOJIOBHOM OTBETCTBEHHOCTH IOPHUAMYECKUX JIMIl. OTa KOHLENLHUS He
WU3BECTHA POCCUUCKOMY IpaBy, KaK BIPOYEM, U IIPaBy MHOTHUX APYTUX roCydapCTB.
B 1ie10M OCHOBHOE BHHMAaHHUE B IIPOEKTE JOJDKHO OBITH YAEJIEHO yCTaHOBJICHHIO
CTaHAapTa 3allUTHI IPaB YeJIOBEKa B paccMaTpuBaeMoil cdepe, a He NETaTFHOMY
OTpEeJIeNIEHNI0 MEXaHU3MOB, C MOMOINBIO KOTOPHIX TIOCYJapCTBa JIOJDKHBI 3TOT
CTaHJapT o0ecreunBars. '

IIpemycMoTpeHHBIE IIPOEKTOM HOBBIE MEXaHU3MEL, IO oueHKe Poccuiickoit
denmepanuy, BO MHOIOM JOyONHUpYIOT (YHKIMH yX€ CyIIeCTBYIOIIUX
MEXIYyHapOJHBIX OpraHoB W opranusanui, Bkimodas Coser OOH mo npasam
YyeJIoBeKa. .

BecpMa HEOQHO3HAYHBIM MpPEACTABIAETCS 3aKpeIUICHHBI B IPOEKTE
IIPHOPUTET OJHOM OTPACIIA MEXAYHAPOJIHOTO IpaBa (IpaB YeioBeka) HaJ APYToi

. — 9KOHOMHYCCKHM IIpaBOM, B TOM HHCJIC IIPUMCHHUTCIIPHO K 6YILYIHI/IM TOPTOBBIM H

WHBCCTHUIIMOHHBIM COITIAIICHUSAM IoCyapCTB.

IIpaBa :kepTB (cTaThs 8)
Cratps 8, Kak M psf ApYTrux MOJNOXKeHUH mpoekta KOHBEHIMH, IO CYTH,
Co3J[aeT OCOOBIM, NPHBHUIETHPOBAHHBI MEXaHM3M 3alllUTHl IIpaB dYejoBeKa B
koHtekcte pestensbHocTH THK u npyrux mpepnpustuit. [To Maenuro Poccuiickoit




denepanyu, Takod MOIXOI UAET Bpa3pe3 ¢ OCHOBHBIMH NPUHIMUIIAMUA KU CaMoOi
KOHIIETIIINEH IIpaB uejoBeKa, BEAET K IIOAPHIBY LEIOCTHOCTH CUCTEMBI IIPABOCY AU
U IUCKPUMEHAIMY JXEPTB HapyIIeHUH IIpaB dYeJoBeKa 110 KPUTEPHIO CyOBEKTa
TaKoro HapyIleHHUs.

Kak wu3BeCTHO, Ha MHOTHMX MEXJIYyHapOJHBIX IUIOIIAAKaxX TIOCYyIapcTBa
OoproTcs ¢ MOIBITKAMH (parMEHTUPOBaTh CHCTEMY 3allMTHI IIpaB 4YeJOBEKa,
YKpeIUTh ee IeNoCTHOCTh (integrity), B TOM 4uclie ITyTeM PHUHSTHS
COOTBETCTBYIOLINX PEIIeHUH U Pe30NIoLri, HEOOOCHOBAaHHOTO BBIIEICHHUS KaKHX-
TO NPHUBUJIETHPOBAHHBIX TPyl U Kateropuil mpas. CraTes 8 npoekra Konseniyu
GakTHYeCKH UMeeT MAWaMeTPalbHO MPOTHBOIOJOXKHYIO wLenb. He Moxem
COTJIACUTHCS C TAKUM ITOAXOJIOM.

Yro kacaeTCs KOHKPETHBIX IPaB, 3aKPEIUICHHBIX B HEH, TO MHOTME M3 HHX
yKe MPU3HAHBI B MEXYHAPOJIHOM IIpaBe, a Y TOCYAapPCTB yKe €CTh 0043aTeNbCTBa
II0 OOECIIEUYEHUIO0 HX COOJIOJCHHS — HE3aBUCHMO OT TOrO, BOBJIEYEHBI JIK B
npouecc Hapymenun THK.

Tak, mpaBo Ha JOCTYIl K IPaBOCYIHIO H CIpaBelJIUBoe CyaeOHOe
pa30HpaTebCTBO [ABHO 3aKPeIUICHO B MEXIYHapoJHOM IIpaBe ¢ Habopom
COOTBETCTBYIOLINX MAaTEpHUANBHBIX M IPOIECCYalbHBIX rapaHThi. B 9acTHOCTH,
IIpaBO Ha CIpaBeJIUBEIA, 5()(EKTUBHBIH U OBICTPHIA AOCTYI K IPaBOCYIUIO
BEITEKaeT U3 Bceeobedt nexnapanuu mmpas yenoseka 1948 roxa, MexayHapoaHoro
IaKTa O TPaxJaHCKMX M IOJIUTHYECKHX IpaBax 1966 roxa, Espomerickoit
KOHBEHLIMM O 3al[UTe IpaB dYellOBeKa M OCHOBHEIX cBobox 1950 roma. B
MEXIYHApOJHOM TIIpaBe YCTaHOBJEHBl TaKue KIIOYeBble TpeOOBaHMs, Kak
KOMIIETEHTHOCTh CYJIOB, X HE3aBUCHUMOCTh M OECIpPHUCTPACTHOCTE, CO3JaHHE
CYyIOB Ha OCHOBAaHHUH 3aKOHA, PaBEHCTBO BCEX IEpe] 3aKOHOM H CYAOM H JIp.
Oxasanpe TpaxaaHaM IONIEPXKKHM B ILENX 3allUThl HUX IpaB M 3aKOHHBIX
HHTEPECOB CO CTOPOHBI JUIUIOMATHYECKMX M KOHCYJIBCKUX YUPEKICHUM
IpENyCMOTPEHO B COOTBETCTBYIOMKX BeHckux KoHBeHIusaX 1961 u 1963 roxa. Io
JMHUA MeXIyHapoIHOM OpraHu3alMy Tpyda IIPHHATO MHOXECTBO KOHBEHIMH U
pPEKOMEHIauuil MO0 KOHKPETHBIM IIpaBaM, KOTOphIE Yallle BCEro HapyIIAlOTCS B
KOHTEKCTE JIesTeIbHOCTH Tpeanpusatuil. [Ipasa, 3akperieHHsle B MyHkTax 11 u 12,
TOXE YK€ U3BECTHBI U [IPU3HAHEL.

B 5Tux yClOBHAX MOAPOOHOE H3JNOXKEHHE B CTaThe 8 YK€ CYIIECTBYIOIINX
IIpaB ¥ MPOIeCCYaATIbHBIX FapaHTHi 1o1araeM U3JIUIIHIM.

ITogmyHkT b) myHkta 1 craTbu 8 yNOMMHAET O Mepax, HalpaBJIeHHBIX Ha
BOCCTAaHOBJIEHHE TaK HA3bIBAEMBIX 3KOJOTMYECKHX IpaB, KOTOPBIE, KaK M3BECTHO,
He MMEIOT YHHBEPCAJIBHO IMPU3HAHHOIO OIpefesieHus. B 3THX ycClOBUSAX Takas
HOpMa MOXKET OKa3aThCs He)Xu3HecnocoOHa. Ha nmpakTuke Takue BOIPOCH 0OBIYHO
pelajoTcss ¢ NpPUMEHEHHEM  BHECYIEOHBIX  MEXaHM3MOB  KOMIICHCAIMH
dakTuueckoro ymepoa.

ITyakr 2 crathbu 8 mpelycMaTpuMBaeT BO3MOXXHOCTEH IIOJa4H >KePTBaAMH
IPYIINOBBIX UCKOB. Takas KaTeropus UCKOB OTCYTCTBYET B POCCUICKOM IIpaBe U €€
npsiMoe 3akperuieHue B KoHBeHIMH ObLIO OBI 71 HAac MPOOIEMOH.



Ilyekr 3 crateu 8 BBIXOOWT 3a paMKu mnpeaMera KOHBEHIIMM M HOCHUT
CIIMIIKOM oOmwmii xapaktep. Ero conmepxaHue He MPUBS3aHO K HApPYIICHHSIM B
KoHTekcTe nesrenbHocT THK u apyrux npennpustuil.

BecsMa ciopHO noclneHee npejioKeHne MoAnmyHKTa d) myHKTa 5 cTaThi 8,
COTJJaCHO KOTOPOMY >KEPTBBI IMPAaBOHAPYIICHHH B JIIOOOM CIydae 0CBOOOXKIAIOTCS
OT BO3MEIIEHHUS CyAeOHBIX H3/AePKEK, IOHECEHHBIX IPYToi CTOPOHOMU Criopa.

B ropuauueckoil mpakTUKE BCTPEYAIOTCS CIOydad HeZoOpOCOBECTHBIX
MIOTIBITOK UCTIIOB IPHUBJIEYH OTBETYMKOB K IpakIaHCKO-TIPABOBOM MM YTOJOBHOM
OTBETCTBEHHOCTH — T.H. JEJMKTHI 3JI0HAMEPEHHOro mnpecnenopadus (the tort of
malicious prosecution), 3T0 — 3JI0yNOTpeOIeHHE MPaBOM M IpaBocyaueM. Peun
uneT 00 ucKax, MOCTPOSHHEIX Ha HEOOOCHOBAaHHBIX apryMeHTaX, B peajlbHOCTH He
CBSA3aHHBIX C 3alllUTONM HApYIIEHHBIX IIpaB, a HaleleHHbIX Ha TMONyueHue
SKOHOMHYECKOH BBIFOABI M HAHECEHHME BpeAa pemyTaluu oTBeTdyruka. OJHAKO U3
HBIHEIIIHETO MOCIIeIHEro MpeIIoKeHUs NONIyHKTa d) MyHKTa 5 cTaThu 8 cleayer,
YTO WCTEIll, JaXXe €ClIM OH IpecielyeT MNpPOTHBOIpPAaBHbBIE LENH, AOJDKEH OBITh
OCBOOOXJICH OT YIUIaThl CyIeOHBIX H3AepKeK. Bpsi 11 Tako# moaxon 000CHOBAH.

Pemenue o menecooOpa3sHOCTH 3aKPEIUICHHS 0053aTeNbCTB O CO3JaHUU
HEKOEro MeXIyHaponHoro ¢oHAa, MPEeAyCMOTPEHHOTO B CTaThe 8, BO3MOXXHO
TOJIBKO TpPU TTOHUMaHUHU NpakTUYeCKUX, B TOM 4HCie (HUHAHCOBBIX,
MOJANbHOCTEN CO3/TaHMs TaKON CTPYKTYPhI U HICTOUYHUKOB €€ (PMHAHCUPOBAHUSL.

IOpucankuus (ctatbi 5)

[Io MHEHWIO POCCHICKOM CTOPOHBI, 3aJI0OK€HHAs B CTAaThIO 5 KOHLENIUSA
IOPUCAVKLUY SBJIETCS CIHIIKOM INUPOKOH. B anemeHTax, NpesioXKeHHBIX B
JJaHHOM cTaThe, TOCYyAApCTBO HanesdeTcs IOPUCAUKINWEH B  OTHOIICHHUH
HapylleHWi 1o [eNoMy psay KpUTEpHEB, HEKOTOpBIE W3 KOTOPBIX SBIISIOTCS
TPAAUIHOHHBIMU (HAIIpUMep, [0 MECTy HHKOPIOpalMK KOMITAaHWM WM MECTy
NIpaBOHApYIICHMsI), a Jpyrue, HaoOOpOT, pa3MbBIBAIOT 3TH TPATUIMOHHEIE
KpuTepun. VMeem B BHAY paclpoCTpaHEHHE CyAeOHONH KOMIIETEHLUM Ha
TOCy/IapCTBa PACIONIOXKEHUs (PUIINAIoB, OTAEISHU, [IPEeICTaBUTENBCTB, a TAKKe
Hekux «instrumentality» u «the like», 3HaueHHEe KOTOPBIX U3 TEKCTa HEMOHSTHO.
Her B MeXIyHapoOHOM IIpaBe ¥ €AMHOIO IMOHHUMaHUsA TepMHHa «substantial
business interest». '

[TpuHuMass Bo BHHUMaHHE TOT (PaKT, YTO peyb HAET NPEUMYIIECTBEHHO O
KPYTHBIX TPaHCHAIIMOHAJIBHBIX KOPIIOPALUIX, CTONb MIUPOKOE OIpeielieHUe MecTa
UX UHKOPIOpAaIu{ (IHOMHUIIMISA), MO CYTH, ITO3BOJSET IPOMU3BOJBHO U
He0OOCHOBaHHO IMOJAaBaTh UCKU I10 BCE LEMM IPOU3BOJACTBA M ITOCTABOK B yIiepd
IOPUCIUKIIMN TOTO, BO3MOKHO, €IMHCTBEHHOI'O I'OCyAapcTBa, KOTOpOe Ha CaMOM
Jene SBISIETCS HaJiekalliM MECTOM IPHBJICYEHHS K OTBETCTBEHHOCTH.
Poccuiickas @enepanus He MOKET COIIACUTHCS C HACTOJIBKO, MIHUPOKUM ITOIXOIOM.

Cepbe3Hoe yIyLIeHHE CTAaTbU — OTCYTCTBHE B Hell IOJIOXXEHHHA O TOM, Kak
IOJDKEH pelaTbCs BOIPOC O KOHGIMKTE HAIMOHAIBHBIX IOPHCIMKIHHA. Takas
HE3aBEPIICHHOCTH hopMyTHPOBOK co3JaeT cepbe3HbIe pHUCKHA
9KCTEPPUTOPHAIEHOIO IIPUMEHEHHUS 3aKOHOJATENbCTBA B YIIEpO CyBEpEHHUTETY




JPYTHX TOCYIapCTB U B HapylleHHe MPUHIMIA CyBEPEHHOI'O PaBEHCTBA, KOTOPBIX
IIOITBEP>KAAETCS B CTaThe 13.

B 3TuxX yCIOBHSX MHpPeIOXKWIM OBl M3MEHUTH JIOTUKY CTaTbU 6 — B HEH
cromno OBl HE IBITaThCd MAKCUMaJbHO pacClIUPUTh BO3MOXKHOCTH IS
[PUMEHEeHMsT IOPHCIAWKIIMA  MHOXXECTBOM  TOCYAapCTB, a  HAampoTuB —
IPEeAyCMOTPETh YeTKUH U 3PQPEeKTHUBHBIA MEXaHH3M YCTaHOBJIECHMA HaljeKaIen
IOPUCAMKIIAHN, B KOTOPOH JOJDKHO PAaCCMaTpUBaTLCs JEIO.

Kak mokaspiBaeT IpakTHKa, B IIOCJIENHUE TOABl OTAENbHbIE IOCYyAapCTBa
0COOEHHO aKTHBHO HCIIOJB3YIOT BO3MOXXHOCTH CBOETO 3KCTEPPUTOPHAILHOIO
3aKOHOJATENECTBA I HEeHOOpPOCOBECTHOM KOHKYpPCHLMM UM JaBlIeHHA Ha
HAIMOHAJILHEIN OW3HEC pa3sBUBAIOIIKXCS CTPaH B LEJAX NPOABMKEHHs UHTEPECOB
COOCTBEHHBIX KOMIIaHuii. Bakmo, urtoObi KoHBeHImsS 3a cueT 00TeKaeMOCTH
IOPUCIMKIIMOHHBIX ITOJIOXKEHUH He co3jaBalla MEXTyHapOJHO-IIPaBOBOM OCHOBBI
IUIsl  TAKOTO BOJBHOTO W HEIOOPOCOBECTHOIO TOJIKOBAHUS TIOCYIapCTBaMU
COOCTBEHHOH IOPHCIUKIIHH, a TakXe IPOABIDKEHHUS CYrybo KOMMEDPYECKUX
HWHTEPECOB MO BUIOM O0pHOBI 3a IIpaBa YeIoBeKa.

B moxymeHTe He NOJDKHO IPENyCMaTpUBAThCA NPUMEHEHWS KOHICTILUK
YHUBEPCANBHON IOPDUCHMKIMA B OTHOIICHHH IIpEeClefOBaHHA 3a JIOObIE
HapyIIeHus mpas denoBeka co cTopoHbl THK u npyrux nmpeanpusTuii.

Wnes momaun KMCKOB TPETbUMH JHIaMH Oe3 COINIachs XepTB, KOTopas
CONEPKHUTCA B IIyHKTe 3 crarbé 6, TpebyeT 0OOCHOBaHHA M IPOLENYPHBIX
pasbAICHEHUH B TEKCTE, IIOCKONBKY €ro IIpakTHYecKas peajusalus 4YpeBaTa
3JI0yIOTPEOICHHUSIMU ITpaBaMH. '

ITonaraeM HeOOXOAUMBIM CHSTh YHOMHHAHHME O (U3MYECKHX JULAX B
nmoanyHkTe b) myHkTa 1 ¥ myHKTe 2 CTaThy .

Cpox ncKkoBoii JaBHOCTH (CTAaThs 6), IPHMEHHMOE 3aKOHOJATEIbLCTBO
(cTaTbs 7), cOGJIIOIEHNEe HOPM MEXKAYHAPOAHOro npaBa (craThs 13)
Cratess 6 IpoeKkTa IIpeIycMaTpUBaeT HENPUMEHEHHWE CPOKa MCKOBOK

JABHOCTH K HapyIIeHHSIM MEXIYHapoIHOTO IIpaBa IIpaB  YeJIOBeKa,
COCTABJISIONIUM IIPECTYIUICHHS 10 MEXIYHAapOIHOMY IIPaBy.

JlaHHas HOpMa HOCHT HACTOJBKO OOImMH XapakTep, 4TO He I03BOJIAT
YCTAaHOBHUTH, O KAaKWX KOHKPETHO NESHMAX HAeT peub. OIHAKO B Takoro poja
BOIIPOCax JOJDKHA OBITH a0COIIIOTHASL SICHOCTD, ITOCKOJIEKY OHH KacaroTCs MpaB He
TOJIBKO ITOCTPaAaBIINX, HO U JIUI], KOTOPHIE IPUBIIEKAIOTCS K OTBETCTBEHHOCTH.

Kak m3BecTHO, Ha CerofHs He CYIIECTBYET 3aKPEIUIEHHOIO B €IMHOM aKTe
HCUYEPIBIBAIOIIETO [IePedHs] MEXIYHAapOIHBIX MpecTylleHud. K HUM OTHOCATCA
JesTHsI, onpelesieHHbIe B ycTtaBax HiopHOeprckoro n Tokuiickoro TpuOyHaloB, —
3TO TPECTYIUIEHHUS NPOTHB Mupa (B IEpBYI0 OdYepelb arpeccusi), BOCHHBIE
IPECTYIUIEHHS] M NPECTYIUICHUs] NpoTUB denoBeyHocTH. KorBeHnus 1948 rona
OTHECJIa K MEXJIYHAapOJHBIM IIPECTYIUICHUAM Takke reHouua. Ecinu mmerorcs B
BUJTY TOJIBKO 3TH YHHUBEPCAJIbHO MPHU3HAHHBIE MEXIyHAPOJHbIE MPECTYIUIEHUS, TO
TaK W ClleflyeT 3amucarh B cratbe 6. B abcomoTHOM OONBIIMHCTBE CTPaH K JIUIIAM,
UX COBEPIIMBLIUM, JCHCTBUTENHHO HE NPHUMEHSIOTCS CPOKM JaBHOCTH. MHorue



roCyZlapcTBa TaKXKe y4acTBYIOT B KOHBEHIIMN O HEMPUMEHUMOCTH CPOKa TaBHOCTH
K BOCHHBIM IIPECTYIUICHUSIM U IIPECTYIUICHUSIM IIPOTUB UesioBedecTBa 1968 roaa.
Onmuako B JOKTpUHE BBIIENAETCS M Takas KaTeropus, Kak IIpecTYIUICHHUS
MEXIyHapogHOro xapakrepa (crimes of international nature). D10 TsDKKHE
YTOJIOBHBIE JIeSHUS, KOTOPBIE 3aTParuBalOT HHTEPECHI CPa3y HECKOJIBKHX HIIA BCEX
roCyapCTB, HO MEPEYUCICHHBIMU BBIIIE MEXIYHAPOAHBIMU MPECTYILIEHUIMH BCe
ke He gBroTca. K mpecTyleHrsaM MeXIyHapoJHOTO XapakTepa, B YaCTHOCTH,
OTHOCATCA TEPPOPHU3M, 3axBaT 3aJI0KHHUKOB, OTMBIBaHHE JE€HEr, IIHPaTCTBO,
HE3aKOHHBIN 000pOT HApPKOTUKOB U JIpyrue AesHus. bopsbe co MHOTUMH TaKHMHE
IPECTYIUICHUSIMU IIOCBSIIEHBl CIICLUAIbHbIE KOHBEHIWH. BO3HHKaeT BOIPOC,
IOKPBIBAIOTCS JIM TaKue NpecTyIUleHus ctatbel 67 Kpome Toro, B JaHHOM BaXKHOMH
C IIpOoLieCCyaIbHOM TOUYKH 3pEHUsS CTAaThe COACPXKATCS OILEHOYHBbIE KATErOPHH, HE
uMerone yeTkoro onpexpenenus: “unduly restrictive” m “adequate period”. Kak
NPENCTABIACTCS, 3/1€Ch HE JIOIDKHO OBITh TaKMX KaTETOpHM, IMOCKOJBKY JUJIS HX
oIpezeNeHns HeT OObEKTUBHEBIX KPUTEPHUER.

He mo>xeM He NPOKOMMEHTHUPOBATh IIYHKT 2 craTh¥ 7. OH mpexycMaTpruBacT
IpaBO JKEPTBBl HapylleHWs IHOTpeGoBaTh, YTOOBI BOMNPOCHEI  CYIIECTBA
paccMaTpHUBAINCh CYZOM IO IpaBy Apyroi CTOPOHEI.

Boo6me, BBIOOp IPHMEHMMOIO IIpaBa — 3TO KaTeropHsl TPa)kJaHCKOTO
3aKOHOZATENbCTBA. Peub, Kak MpaBUIIO, UIET O IIpaBe IBYX CTOPOH KOMMEPYECKOM
CHENKH C HMHOCTPAaHHBIM 3JIEMEHTOM JOTOBOPUTBCI O TOM, UYTO OHa Oymer
pEryiupoBaTbCs IPaBOM KaKOro-TO OIHOIO TOCyJapcTBa. B yroloBHBIX
pa30upaTenbCcTBaX TaKOM IMPUHINI, HACKOJNBKO HaM HM3BECTHO, HE IPHMEHAETCS.
HarmoHansHbI Cy7i paccCMaTpUBaeT YroJIOBHOE €0 M BBIHOCHT IIPUTOBOP IO
3aKOHOJATENBCTBY CBOEr0 roCyAapCIBa, IIpH HEOOXOMMMOCTH, C Y4YeTOM IIpaBa
MeCTa COBEPIICHUS MPEeCTYIUICHUA. TpyaHO IpelCTaBUTh, YTO, HAIIPHUMED, CYIb B
OkBaiope OyneT BBIHOCHUTH KOMY-TO IIPUTOBOP Ha OCHOBAaHHH YTOJOBHOTO
xozxekca Poccuiickoit @enepannu. A IMEHHO O TaKOW BO3MOXHOCTH T'OBOPUTCS B
IIyHKTE 2 CTaTbHU 7 — OHA HE OrpaHHMYeHa IpakIaHCKUMH Hckamu. Ho gaxe ecin
TaK, HEMOHATHO, KaK IOJ00Has JIOTHKA COOTHOCHUTCSA C IPUHIUIIOM PaBEeHCTBA
CTOPOH CIIOpa Iepej 3aKOHOM U CYZOM.

Heckonbko KomMeHTapueB K ctaTthe 13 mpoekta. B ee mnynkre |1
IepedrcieHsl He Bce NMPUHIUITBI MEXIyHapoIHOTo mpasa. Hampumep, mogemy-To
HE YHNOMSHYTBHl HPHUHIUI MHPHOIO pa3pemieHus MeXIyHapOJHBIX CIOPOB,
IPUHLMI PaBHOIIpaBUS M CaMOOIpeleleHus HapoxoB. Ha Ham B3rism, Hy»XHO
nub0 TepedyuclIUTh BCe IPHUHIHWIEL, KaK OHM ompenenensl B Jlexmapauun o
IPUHIMIIAX MEeXIYHaApOIHOTO IpaBa, KaCaloNIUXCs APY)KECTBEHHBIX OTHOIICHHH 1
COTpYJIHHMYECTBA MEXAY TrocyAapcTBaMH B cooTBerctBur ¢ Ycraom OOH,
npusaToil I'enepanpHoit Accambueeii B 1970 romy, mu60 BoOOIIe He BBIAEIATH
OJTHY IPUHIMIIEI B yIIep0 JpyruM.

ITynxt 3 crateu 13, B CBOIO 0Yepeb, HE OYEHb COYETAETCS C IIYHKTOM 7 TOM
XKe CcTaThbd. B ImepBoM ciryyae NOATBEPXKIAIOTCS 00S3aTEIBCTBA TOCYAApCTB 110
JeHCTBYIOIUM MEXIyHapOAHBIM JOTOBOPaM, a B IyHKTE 7, HAIIPOTHB, FTOBOPHUTCH,



YTO TaKue CYIIECTBYIOIIHE TOPTrOBbIE M MHBECTHIIMOHHBIE COIJIAIIEHHS JOJIXKHBI
BBITIOJIHATELCA ¢ OrIsiaKoi Ha KoHBEeHIHIO.

IIpeBenTHBHBIE Mepbl (cTaThs 9)

B nonuMaHMM poccuiiCKOM CTOPOHBI, FOCYJapCTBa, HpHHHManmHe Ha cebs
oOs3atenbetBa 1o KoOHBEHIMHM, JOJDKHBI — pacrojiarate  BO3MOXKHOCTBIO
CaMOCTOSATENBHO  ONpeAeNATs (GOPMBI M  MEXaHH3MBI, KOTOpble OyIyT
MCIIOJIF30BATHCSl Ha HAIIMOHAILHOM YpPOBHE ISl 00ECIeUeHMs BHITIOTHEHUS STUX
0053aTeNbCTB U IIPELyNpexIeHUs WX HapyIIeHWH CO CTOPOHBI YACTHBIX JIMII.
TakuM o00pazoM, rocyZapcTBO CMOXET HaJJIexalluM o0pa3oM YYUTHIBATh
0COOEHHOCTH CBOell MpaBOBOM CUCTEMBI, (HUHAHCOBBIE W aAJMHHHCTPATUBHBIE
BO3MOXXHOCTHU, PETHOHAJIbHBIE 00CTOATENBCTBA U IIPABOBBIE TPAIUIIHH.

B oroit cBasu Poccmiickas @epepanus B IpHHOWIE HE BUAUT
HE0O0X0XMOCTH BO BKITIOUeHHUH B KOHBEHIUIO CTOJNE pa3BepHYTHIX IOJOXKESHUN 1O
IIPEBEHTUBHBIM MEpPaM. ‘

CepresHble BOIIPOCH! BBI3bIBAET NOANYHKT f myHkTa 2. OH npeycMaTpuBaeT
BKJIFOUEHUE IIPaBOYENIOBEYECKUX CETMEHTOB BO BCE KOHTPAKTHEIE 00s3aTeNIbCTBA
TPaHCHAIIMOHAJILHOTO XapaKTepa.

JlaHHBI IIyHKT, 10 MHEHHIO POCCUHCKONH CTOPOHBI, HE YUUTHIBAET XapaKTep
COZIep)KaHUsI KOMMEpPYECKMX KOHTPAKTOB, BKJIIOYAs MEXaHHU3Mbl pa3pelIeHus
CIIOPOB 0 HUM. BriroueHue B IpPEeIMET TaKUX JOTOBOPOB NPaBOYEIOBEYECKUX
670KOB 03Hayayno OBI, YTO B KOMIIETEHIIMIO CYIOB II0 TPKIAHCKHM JejlaM |
KOMMEpPYECKUX apOuTpaxell — a 3T0 caMblif pacHpoCTpaHeHHBIH Crocod
yperyJIupoBaHUs CHOPOB II0 BHEIIHEIKOHOMHYECKHM CHENIKaM - JOJDKHO Oyzner
BOUTH pacCMOTpEHHE NMPUHLUINHAAIBGHO OTIIMYHON OT KOMMEpPUYESCKHUX OTHOIICHHH
KaTeropuu Jiel O COONIONEHUH NPaBOYENIOBEYECKUX CTaHIApPTOB. OTO SBHO He
3a/ja4a CIEeUAIMCTOB I10 IPaXKAaHCKOMY U MEXIYHapOIHOMY YaCTHOMY IIpaBy.

Otu coobpakeHUs BIOJHE NMPUMEHUMBI M K IyHKTY 6 cratbu 13. Tam
HaOmogaeTcs Ta Jke camas IpobiieMa. BxiroueHne B WHBECTHIMOHHBIE WU
TOPrOBBIE  COIJIAIIEHUS  IPaBOYEIOBEYECKHMX CEIMEHTOB  O3Ha4yalo OBl
HeoO0XOINMOCTh KapAMHAIBHOTO pedOPMUPOBAHUS MEXyHAPOJHOH CHUCTEMBI
YperyJIUpOBaHUS TOPTOBBIX U MHBECTUIIMOHHBIX CIIOPOB.

Kpome Toro, HescHO, 4TO O3HAa4aeT «BCE» KOHTPAaKTHbIE OTHOIIEHUA? A
€CII KOHTPAaKT B CHIIy CBOETO IpeAMeTa BOOOIe He 3aTparuBaeT MpaB YelOBeKa,
HaIpuMep, 3aKiIodaeTcs B nudpoBoit chepe U HOCUT KPaTKOCPOUHBIN XapakTep?
Torga BKJIIOYEHHE B HEro IPaBOYENIOBEYECKUX OO0S3aTENBCTB CTAHOBHUTCA
dbopManbsHOCTRIO. Bpsx mu Takoi moxon 6611 ObI IPaBHITBHBIM.

B nenoMm ckianbIBaeTCs BIIEYaTIIEHUE, YTO 3TO U MHOTHE APYTHE MOJIOXKESHUS
npoekra KoHBEHIMH, XOTh OYEBHUIHO M OCHOBaHBI Ha JOOPHIX HAMEpPEHUSIX U
TEOPETUYECKUX 3HAHMSIX O IpaBax YelOBEKa, BCE K€ HECKOJbKO OTOPBAaHBI OT
PEAILHOCTH M KOHTEKCTa, B KOTOPOM JIaHHBIE 0053aTeNbCTBA IIpPeIIaraeTcs
BBIIOJIHATE. T0, 4TO MoOxeT 3¢ ¢eKTuBHO paboTaTh B GopMe peKOMEHIATEIbHBIX
PYKOBOISIIUX IIPUHIIMIIOB, HE BCEr/la )KU3HECIIOCOOHO B BUIe 0053aTENBCTB.




B oroit cBa3u Poccuiickas ®Denepanus npepnowia Obl He BKIINOYATH B
KoHBeHIMIO TIOJIOKEHHs O IPEeBeHTHUBHBIX Mepax. Kak mpexncrasisercs,
npaBuiabHee OBIIO OBl OGOPMHUTH HMX B KauyeCTBE KOMMEHTApHeEB WM
PEKOMEHIAlMH 110 MCTIOJHEHUIO COAEP KAINXCs B Hell 00s3aTenbeTB (1o npuMepy
npaktuky IOHCUTPAJI), gto, cpeau mpouero, mo3BOimiIo Obl KOPPEKTHPOBATH
3TH IIOJIOXKEHHU 110 X0AY (POPMUPOBaHUS NMPAKTUKY HcoNHeHus KonBeHiuu.

IOpnandeckas oTBeTcTBeHHOCTh (cTaThst 10), B3anmMuas npaBoBas
nomMoulb (cTarbs 11), MeskIyHAPOAHOE COTPYAHHAYECTBO (cTATHA 12)
Konuenuuss yrosoBHOW OTBETCTBEHHOCTH  IOPUAWYECKHUX  JIMI[ HE

HCIIOJIB3YETCSI B POCCUMCKOMN MPaBOBOM CUCTEME U HAIMYHE TAKOTo 00s3aTeIbCTBA
CTalo OBl IpEensTCTBHEM [UIl IPUCOCHUHEHUS POCCHM K MEXIyHapOJIHOMY
aorosopy. Mcxonum M3 3TOro U IpH OLEHKe craThé 10 mpoekTa, siipoM KOTOpoit
ABIIAETCA MMEHHO MJAes NPUBICYCHHUS IOPUAMYECKHX JIUI[ K YrOJIOBHOM
OTBETCTBEHHOCTH. '

ITyuxt 12 cratem 10, agpecoBaHHBIH rocynapcTBaM, He MPHMEHSIOIUM
YTOJIOBHYIO OTBETCTBEHHOCTD K IOPHIMYECKUM JIMIIaM, MPoOJieMbl He pemiaetr. Bo-
IEPBBIX, YTOJIOBHAS OTBETCTBEHHOCTh BCE PABHO OCTACTCS KIIFOYEBBIM IIPHHIIUIIOM
cratbt 10. Bo-BTOpPEIX, B IyHKT 12 HM3HAa4albHO 3aKJIaBIBAIOTCS KOHQIUKTHEBIE
HOPMBI, IIOCKOJIBKY HEBO3MOXXHO OOBEKTHBHO YCTAHOBHTH, YTO IIOHUMAETCS IO
«Q(EKTHBHBIMA ¥ IIPONOPIMOHATBHEIME ~ HEYrONOBHEIMH  CaHKIUSMH,
pacCUMTaHHBEIMH Ha HENoBTOpeHMe HapymieHus» (effective, proportionate and
dissuasive non-criminal sanctions). Takas pacruisiBuatas GOpMyIMPOBKA — ITOBOJ
JUIsL TIOTeHIUAIBHBIX OOBUHEHUH B HeBBIMOIHeHHH KonBeHIMH.

Ectp B crarbe 10 u apyrue BhpaXeHus, 3HaYeHHE KOTOPBIX HEIOHATHO. B
YaCTHOCTH, 3TO (pa3bl «or its equivalent» B mymkte 2, «control over the
operationsy, «sufficiently close relation», «strong and direct connection» B myHkTe
6, «crimes recognized under international law» B myHkTe 8 (B OTIHUME OT «Crimes
under international law» B cTatbe 6).

OnmHO M3 caMBIX CIIOPHBIX ITOJIOKEHHUH IMpoekTa — ImyHKT 11 crareu 10,
Kacaroluics NpUHIUIIA YHUBEPCATIbHON IOPHUCIUKITHH.

Kak u3BecTHO, yHUBepcallbHas IOPUCIUKIINS cefiuac MpeycMOTpeHa TONBKO
JUIsl CaMBIX TSDKKHX IPECTYIUICHHM II0 MEXIyHapOAHOMY IIpaBy — TakKHUX Kak
arpeccusi, MUPaTCTBO, NBITKY, FreHoUu . s pacuidpeHus 3TOro mepevyHs 3a cyeT
0 CyTH BCEX HapyINIeHWH MpaB 4YeNOBeKa, KOTOPblE MOTYT COCTaBJIAThH
IPECTYIUIEHHUs] II0 3aKOHOJATENBCTBY KaXJIOI0 KOHKPETHOrO TOCYHapcTBa, B
COBPEMEHHOM MEKTYHApOIHOM IPaBe TOCTATOYHBIX OCHOBAHUI HET.

IIpu srom ¢pasa «where applicable under international law» B Hauane
nyHkra 11 ckopee 3amyTelBaeT cHTyauuro. Eciom uMeeTcss B BHIY, YTO
YHHUBEpCaJlbHasg FOPUCAUKLHUSA IIPUMEHSETCS TOJBKO K IPECTYIUIEHHAM, I10
KOTOPEIM OHA U TaK YK€ IPHU3HaHA, TO HEOOXOIUMOCTH B TAKOM JIOIIOJIHUTEILHOM
HOJTBEPKIICHUH HET. '

Tpebyer MOMONHUTENEHOIO OCMBICIEHHsT yHKT 4 crathu 10 o mepeHoce
Opemenm nokasbiBaHMs. VI3BecTHas Makcuma «actor incumbit onus probandi»



(6bpeMs nmoKa3pIBaHMS JIEKHWT HA HCTIE) WHKOPIIOPUPOBAaHA B IPOLECCYaTbHOE
3aKOHOJATENILCTBO OONBIIMHCTBA CTPaH MHpPa W IPHUMEHSETCS B IPaKTHKE
MEXIYHAPOIHBIX CYAeOHBIX U apOUTPaKHBIX OPraHOB.

Bo3moxxHOCTh mepeHoca OpeMeHH JOKa3bIBaHHSA IS O0ecIeueHUs
IIPOLIECCYATBHBIX MPAB JKEPTBHI IEHCTBUTEIBHO €CTh B 3aKOHOJATENIECTBE MHOTHX
CTpaH, HO OHa OOBIYHO MPHMEHSETCS B CIIOpPaX C rOCyMapCTBOM, KOTJa CTOPOHBI
nporecca ssBHO He paBHbl. B KoHBeHIWM ke peds HUIeT O cropax (opMalbHO
PaBHBIX YYaCTHUKOB IIPABOOTHOIIEHUMA.

VuuteiBasg crnemupuky THK, MBI He Bo3pakxaeM B MpUHLHUIE IPOTUB
3akperieHuss B KoOHBEHIIMM BO3MOXHOCTH IlepeHoca OpeMeHM IJOKa3bIBaHWA.
OpHako Takas OMIMS JOJDKHA COIMPOBOXKIATHCS YETKUMH TapaHTHAMH TOTO, YTO
TaKOM IEPEHOC HE MOXXET HAHOCHTH ylepOa MpUHLOMIIAM PaBeHCTBA BCEX Hepen
CYZIOM U CIIPaBEJIMBOCTH CyJIeOHOTO pa30upaTebCTBa.

ITyskt 3 cratbu 10 ymoMuHaeT CHTyalluro, KOTJla TOCYIapCTBO BBITUIATHIIO
KOMIIEHCAIIUIO JKEpPTBE BMECTO HapylHUTeNs. JTO IOJoXeHue Tpebyer
Pa3bsCHEHUN CO CTOPOHBI aBTOPOB IIPOEKTAa, IOCKOJBKY, MO 0OIeMy NpaBUily,
rOCy[apCTBO HE HeceT OTBETCTBEHHOCTH 3a HEIPaBOMEpHBIC MEHCTBUS YACTHBIX
JIULL.

Yro kacaercsa cratbu 11, TO, MO MHEHHIO POCCHHCKOH CTOPOHBI,
IPeIyCMOTPEHHOMY B €€ IyHKTe 2 00s3aTelIbCTBY I'OCYAapCTB OKa3BIBaTh APYT
Jpyry IpaBOBYIO IIOMONIb, BKIIIOYas JOCTYI K MHGOPMALMKM U JIOKA3aTeNIbCTBAM,
HEe KOppelHupyeT O0s3aHHOCTHh O0eCHedYUTh IpOlLecCCyalbHBIEC MpaBa TeX JHUI, B
OTHOIIEHWH KOTOPBIX TaKHe ACUCTBUA IpeNNpUHAMAaroTca. B pesynbsraTe 60prba
3a paBa OJHUX MOXKET 3aKOHUYUTHCS HAPYIIEHUEM IIpaB APYTHUX.

Ob6aacTs npumenennst (cratbs 3), onpenesieHus (craths 4)

Oxsat KoHBeHIIUY, yIUTHIBasi BECbMa HEKOHKPETHOE OIpeielIeHHe TepMUHA
«TIpeNNpUHAMATENBCKas AesSTeIbHOCTh TPAHCHAIIMOHAIBHOTO XapaKTepa» B CTATHE
4, onpeneneH B ciaumkoM obmiem Buzne. Ilo cytu, nmox neiictBue moroBopa MoXXeT
nonacte Jobasg NeATeNBHOCTh, XOTh Kak-TO 3aTparuBarolias 1nBa H Oojee
rocyaapcCTB. '

B ycnoBusx minobammzanmuu ¥ IUGPOBOH SKOHOMHKH TakKOM ITOAXOJ
II03BOJISIET MPUMEHUTHh KOHBEHIIMIO 9yTh JIM HEe K JII000# KOMMep4ecKoii crenke, B
TOM d4HCJe C Hucnoib3oBaHueM HHrtepHera. Ha Ham B3risim, 310 He OTBedaer
nonoxenussm pesoiroruu  CITH 2014 r.  Mmeer MecTo pacIIMpUTENBHOE
HeoOOCHOBaHHOE U, B KOHEYHOM CueTe, HeJOOPOCOBECTHOE TONIKOBaHHE MaHIaTa
IPYIIIBIL.

UpesBblyaliHO MIAPOKO U COAEP)KaHME IMyHKTa 2 cTaThi 3. Kateropus «Bce
MeXIyHapoJHble IpaBa 4yenoBeka» (all international human rights) nemonstaa. B
Pyxosomsamux npuHmunmax OOH M B KOMMEHTapusx K HHM OIpeAeeHO H
UCIIOJIb3YeTCs APYyroe NOHATHE — «MEXAYHApOIHO NPU3HAHHBIE TPaBa YETOBEKA»
(internationally recognized human rights).

Cnoxnee cHTyalus ¢ BKJIIOYeHHEM B oxBaT KOHBEHIMH «IIpaB,
IPU3HAHHLIX I10 HAal[MOHAIBHOMY IIpaBy». MIX 06beM U coiepkaHue BapbUpyeTcs B



Pa3IMYHbIX MMPAaBOBBIX cucTeMax. TakuMm oOpa3oM, B oxBaT KOHBEHIIUU 3aBEIOMO
3aKJIaABIBAETCS PUCK OTCYTCTBHS €AMHOO0pa3usl B €¢ IPUMEHEHHUH, CyIeCTBCHHEIE
pazmuuus B oO0beMe 00s3aTelIbCTB TIOCYNAapCTB-yYaCTHUKOB. BO3MOXHBI |
370YIOTPeOIeHus, KOIla Ha OCHOBAaHUHU 3aKOHOJATENhCTBA OJHOTO IOCYHapcTBa
IPOTHUB JIPYyroro rocygapcrBa Ha OCHOBaHMM KOHBEHIIMHM BBIBHTAINCH OB
OOBHHEHHsS B HaApyIICHUM Ha TEPPUTOPHH IIOCICAHEro TIIpaB, KOTOPHIE €ro
3aKOHOJATENIbCTBOM HE MPU3HAHBL.

Onpenenenue TEpMUHA «TpeNNnpuHAMATENbCKas JeATETHHOCTD
TPAaHCHALIMOHAJILHOTO XapakTepa» BKIoyaeT B oxBaT KOHBEHIMM TaKXke
¢usnyeckux Jun. He yOexnmeHsl B BEpHOCTH TaKOro IOAXOAa U B €ro
COOTBETCTBUHM MaHmarty [pynnel. OueBHAHO, UYTO  IIPaBOYCIIOBEUYECKHE
nociencteust AestenbHocty THK, ¢ oIHON CTOpOHBI, U QU3UUECKOro JUIA, C
JIPYro#i, HECOIMOCTABUMBI 110 00beMy. YpaBHUBATH X B OJHOM JIOKYMEHTE ObLIO
OBl HENpPaBWJIFHO M KOHTPIPOAYKTWBHO, TeM OoJjiee YTO MEXaHU3MBl U
BO3MOYKHOCTH IPAaBOBOTO BO3ACHCTBUS Ha (U3UYECKUX U IOPUIUYECKHUX JIHII
COBEPILIEHHO Pa3JINYHBL.

B sToi#t cBs3u mMoylaraeM HEOOXOOWUMBIM HCKIIOYUTH (PH3MIECKUX JIUI[ U3
YIIOMSHYTOI'O OTIpeieIICHUS.

OtHocuTenbHO cTaThi 4. OHa BBIMIAINAT HEONPABIAHHO KPAaTKOU AJIS CTOJNb
aMOHMITHO3HOT0 JOKYMEHTa, COAEpPXKallero MHOXXECTBO HOBATOPCKHUX IOHSATHH H
uneir. B sTo¥l cBs3M moJjiaraeM, YTO AOMNOJIHUTENBHOM MPOPaOOTKH U YETKUX
IOPUANYECKUX AeUHULIHHA TpeOyIOT, B YaCTHOCTH, TaKHUe UCIOJb3yeMble B TEKCTE
MOHATUS KaK «IKOJIOTHYECKUE TIpaBay, «IKOJOTHUYECKOEe BOCCTAHOBIICHUEY,
(TIPeCTYIUIEHUSI II0 MEXIyHapoJHOMY IIpaBy», «IIPEACTaBUTEIU IKEPTBY,
«HaJUIeXXaIUH JOCTYI K HH(POpMAIIN».

Ceprpe3Hoii mopaboTKu TpeOyeT OIpenelieHHe <« KepTB». Bo-NepBbIX, He
TOTOBEI TMOJJEPXaTh BKIIOYEHHE B 3Ty KaTErOpUIO JIWIL, JIMIIb «3asBUBIIMX»
(alleged) o wmHapymenumm cBoux ImpaB. IlpemraraeM Takke MOAYMaTbh Haj
KOHKPETHBIM, Y3KHM OIIpelleICHHEM, OPHUEHTHMPOBAHHBIM HCKIIOYUTEIILHO Ha
peanbHyl0 JKEPTBY IIpaBOHapyIIeHUl, dYTOOBl K30eXaTh 3M0yHoTpeOneHuil wu
00JIer1uTh IPaKTHIECKOE IPUMEHEHHe JOroBopa.

31ech ke YIIOMHHAIOTCS TaKue He MMEIOIIHe YHUBEPCAIbHO HpI/I3HaHHOI‘O
COJIEPXKaHUsI KaTEerOpHH, KaK «IKOJOTHYECKHe IIpaBa» M «CYIIECTBEHHOE
yxymnmieHue» (substantial impairment). Kpome Toro, k oHo# 13 ¢hopm HapylleHUs
IpaB 4eloBeKa 0e3 JOMOJHUTENBHBIX Pa3bsACHEHHH OTHECEH «IKOHOMHYECKHH
ymep6». D10, IO CYTH, O3BOJIIET JIIOOOMY JIMITY B CiIydae, HanpuMep, yOBITOUHOMH
s vero cuenku ¢ THK oOBHHUTH HOCIEOHIO B HapymieHWm cBouX mpaB. C
YYETOM H3JI0XKEHHOTO OIpeNeNieHHue TEPMHUHA OKEPTBa» TpeOyeT KOHLENTyalbHON
nepepaboTKH.

IIpeamOysa, HHCTUTYUHOHAJIbHbIE MeXaHU3MBbI (cTaThs 14),
3AKJIIOYHTEbLHbIE N0J0KeHus (cTaThy 15)
Kak npencrasisetcs, 10 o0CYXIEHHUs HIeU Co3laHus B pamkax KoHBeHIwH
Kakux-aubo opraHoB HeoOXOIMMO CHadala MpOBECTH 0030p CYIIECTBYIOIIUX
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MEXIyHAPOJHLIX MEXaHH3MOB B OONACTH IIpaB YeNOBeKa, KOTOPhle MOINH OblI
OBITH JOCTATOYHLIMH JIS 0OCYyXIeHus mpobieMaTuky OM3Heca U IpaB 4eI0BeKa.
Kak M3BECTHO, aHAJTA30M PA3IMYHBIX aclleKToB AedrensHocTd THK, B TOM dncie B
KOHTEKCTE TMpaB 4UeJOBeKa, YK€ 3aHHMAarOTCs MHOrHe MEX/YHAPOTHEIE
OpraHU3alliy U OpraHsl, BKItoyast, Kk npumepy, FOHKTAJL ’

[MapayiensHO BOPOCH! 00eCcIieYeH s IpaB M CBOOO/ YEIOBEKA, B TOM UYHCIE
npumenutensHo kK THK, o06CyxnaroTcs BO MHOXECTBE IPAaBOYEIIOBEYCCKHUX
opranoB (KoMuTeT IO SKOHOMMYECKHM, COLMAIBHEIM U KYJIBTYPHBIM IpaBaM,
Komurer OOH mo mpaBam uyenoBeka, KomuTeT ©NO IJHKBHIALMU DPacoBOM
JUCKpUMHUHAIK, KoMuTeT MO JHKBUAALMH JWCKPDUMHHALIMK B OTHOIICHWHA
KeHIUH U ap.). Hakonen, ManmaT mpeuaraeMoro K cosganuto Komurera Oyner
nepecekatbes ¢ moraoMounsmu camoro CITH.

OueBHUIHO, YTO O IIPOBEACHUS YIOMSHYTOro 0030pa yYpexIeHHe Ha
ocHoBanMy KOHBEHIIMM OYEepEeHOTO OpraHa IPEeXIECBPEMEHHO M CO3[JaeT PUCKU
ny6nupoBaHus GyHKIUHA U HparMeHTalny yCHITHH MeXIyHApOAHOro coo0IecTBa
Ha JaHHOM HalpaBlieHuH. BaXHO NMOHMMATh TakXKe (HHAHCOBLIE IIOCIEICTBHUS
cozfmaHus mpemiaraemoro Komwurera, oOecrneduBaTh  (QYHKIMOHHUPOBAHKE
KOTOPOTo Ipe/oiaraercs 3a cuet o6romxera OOH.

Bxmouenpe B KOHBEHIIMIO TMOJNOXEHUH O HEKMX HALMOHAIBHBIX
MexagusMmax (myHkt 1 cratem 15) Takke cumraeM wusnumHmM. Kaxmoe
rOCYZapCTBO BIPABE CaMOCTOSTENBHO PEIaTh, C IOMOIIBIO KaKMX HAMOHAJIBHBIX
HHCTHTYTOB OHO Oyner oOecrnedWBaTh MCIIONHEHHE CBOMX MEXIyHAPOTHBIX
00s13aTEeNbCTB.

Yo Kxacaercs IpeamOyibl, TO €€ TeKCT Hy)XXJaeTcsl B HOpabOTKe ¢ TOYKH
3peHus MOCIIENOBATEIFHOCTA U KOPPEKTHOCTH HCIONb3yeMOl TepMuHoyoruu. B
YaCcTHOCTH, B BOCHEMOM ab3ame mpeaMOyNbl YIOMHMHAIOTCS HEKHE IIPHHIUIIBI
HEJIMCKPHMUHAIIMK, y4YacTHs, MWHKIIO3MBHOCTH M camoomnpenenenus. Hx
coJiep)kaHue U 3HAYEeHHe JIA Leslell KOHBeHIMY HesicHo. Ha Haut B3Iz, B JaHHOM
ab3are OBUIO OBl JIOTHYHEE MOATBEPIUTH OOINENpU3HAHHBIC NPUHIUIILI B HOPMBI
MEXTyHapOIHOTO IpaBa.

KpoMe TOro, HEMOHSTHO, MOYeMy IO TEKCTy IpeaMOyJibl HCIIOJb3yeTCs
CJIOBOCOYETAHHE «MEXIYHApOJHOE IIPaBO M MEXAYHapoqHOe MpaBo IpaB
yenoseka» (international law and international human rights law), yaurteiBas, 4To
IIOCJIeIHEE, OYEBUIHO, BXOIUT B CTPYKTYpY IIEPBOTO.

IpenyaraeM TakKe HCKIIOYATH CCBUIKY Ha pesomommo CITU 26/9 xax
U30BITOYHYIO M HEXapaKTEePHYIO JUI TAKOT0 POJia MEXAyHAPOJHEIX JOTOBOPOB.




Comments and proposals of the Russian Federation on the draft legally
binding instrument on transnational corporations and other business
enterprises with respect to human rights

The Comments and proposals of the Russian Federation on the draft legally
binding instrument on transnational corporations and other business enterprises
with respect to human rights do not prejudge the general position of the Russian
Federation about the timeliness of the drafting of this kind of legally binding
document.

General Statements

One thing that very much stands out is the excessively broad scope of the
document; this applies both to the sphere of application of a potential convention,
which is to apply to, or to be extended to, any activity of a transnational nature,
even if it simply touches upon a foreign jurisdiction. Secondly, the very general
nature of the rights that the convention is meant to protect also stands out. Article 3
of the draft, as one example, does not just include all internationally recognized
rights, but also rights provided for in a national legislation, the scope and substance
of which, as we know, varies from one legal system to another. And this seemingly
unrestricted scope of the convention could pose major problems when it comes to
its actual application and implementation, in particular with regard to defining
specific state obligations in that context. v

Many provisions of the draft repeat or replicate already existing and broadly
recognized international human rights — a stark example of this is article 8, which
to great extent duplicates already existing state obligations. In the opinion of the
Russian Federation, such repetition should be avoided. What is very problematic
for the Russian Federation is including in the document, as one of the chief
elements, the general principle of criminal liability of legal entities. That concept is
not applied in the Russian law, as well as in the legislation of many other states.
Overall, it seems that the chief focus in the draft should be on establishing
standards for protecting human rights in the sphere at hand, and not to detail
definitions of mechanisms with the help of which states are meant to guarantee
those standards.

The new mechanisms provided for in the document in many ways duplicate
the functions of existing international organizations and bodies, including the
Human Rights Council itself.

What is also very contradictory is the inclusion in the draft of what seems to be a
priority of one branch of international law over another, particularly when it comes
to the future trade and investment agreements.

Rights of victims (Article 8)

Article 8, like a number of other provisions of the draft convention, in its
essence creates a special privileged mechanism of protection of human rights in the
context of activities of TNCs and other companies. In opinion of the Russian
Federation, such an approach runs counter to the basic principles and the concept
itself of human rights, and undermines the integrity of the administration of justice



system and discriminates among victims of violations of human rights on the basis
of the criterion of the subject of that violation.

As is well known, in many international fora, states are struggling against
attempts to fragment the system of human rights protection; they are trying to
strengthen the integrity of that system and this includes through adopting
appropriate decisions and resolutions, and avoiding an unjustified singling out of
any privileged group or category of rights. Article 8 of the draft convention in its
actual terms is diametrically opposing this goal — we cannot agree with this
approach.

As for the specific rights strengthened or enshrined here, many of them are
already recognized in international law, and states already have incumbent on them
obligations to ensure their compliance regardless of whether TNCs are involved in
the process of the violations or not. The rights to access to justice and fair
administration of justice have long been enshrined in international law through the
choice of appropriate material and procedural guarantees, and these include the
right to fair, effective and swift access to justice as established in the Universal
Declaration of Human Rights of 1949, the International Covenant on Civil and
Political Rights of 1966, the European Convention on Human Rights, etc. In
international law, such key requirements have already been enshrined, such as
competence of courts, their independence and impartiality, the establishment of
courts on the basis of the law, equality before the law for all, etc. The provision of
support to citizens in protecting their rights and legitimate interests on the part of
diplomatic and consular establishments has been provided for in the appropriate
Vienna Conventions of 1961 and 1963. Under the ILO, a wide range of
conventions have been adopted on specific rights which more often are violated in
the context of activities of companies. The rights set out in paragraphs 11 and 12
are already well-known and recognized. Given these conditions, a detailed
explanation in article 8 of already existing rights and procedural guarantees is
superfluous. '

Subparagraph (b) of paragraph (1) of article 8 mentions measures aimed at
re-establishing the so-called environmental rights, which as is well-known are not
defined in any universally recognized definition. In these conditions, this norm
may be non-viable. In practice, such questions are usually resolved by using extra-
judicial mechanisms of compensation of actual damage.

Paragraph 2 of article 8 provides for the possibility of victims to bringing
collective actions. This category of suits is not provided for in the Russian law and
its direct enshrinement in the convention would be a problem for us.

Paragraph 3 of article 8 goes beyond the framework of the subject matter of the
convention and it is too general in nature. Its content is not related to violations in
the context of the activities of TNCs and other enterprises.

Subparagraph (d) of paragraph 5 of article § is particularly controversial.
According to this, victims of violations of human rights in any case are freed from
the obligation to reimburse legal costs borne by the other side. In legal practice, we
have seen cases of unfair attempts by people involved in civil cases to unfairly
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make the defendants civilly or criminally responsible, the so-called torts of
malicious prosecution. This is considered to be an abuse of the law and
administration of justice. We are talking about cases that are constructed based on
unjustifiable arguments, in reality they are not related to defending rights that have
been violated but they are aimed at getting economic advantages, and undermine
the reputation of the defendant. However, from the latest proposals in 8(5)(d) we
see that the plaintiff, even if he pursues illegal goals, must be exonerated from
paying legal costs. This is not a justifiable approach in our opinion.

The question of the establishment of an international fund, as provided for in
article 8, in our opinion is only possible if we understand the practical and financial
consequences thereof.

Jurisdiction (Article 5)

The Russian Federation believes that the concept of jurisdiction in article 5
is too broad. In the elements proposed in this article, the state is ascribed
jurisdiction with regard to violations on a whole series of criteria, some of which
we might call traditional, such as the location of incorporation of the company, or
place of violation; and others, on the other hand, blur those traditional criteria, for
example, extending judicial competence to states of location of subsidiaries,
branches, agencies, as well as so-called “instrumentality” and “the like”, the
meaning of which is not clear from the text. In international law there is also no
singular understanding either of the term “substantial business interest”.

In view of the fact that we are talking mainly about major TNCs, such a
broad definition of the place of their incorporation or domicile allows effectively
arbitrary and unjustified causes to bring suits through all links of the supply chain,
to the detriment of the jurisdiction of possibly a single state which in fact is the
appropriate allocation for bringing such a suit. The Russian Federation is not
ready to agree with such an expansive approach.

A major omission in the article is the absence of a provision on how to
resolve conflicts of national jurisdictions. This omission creates serious risks of
extraterritorial application of legislation to the detriment of the sovereignty of other
states and in violation of the principle of sovereign equality, which is effectively
reaffirmed in article 13.

In those conditions, we suggest a change in the thrust of article 5: rather than
expanding the possibility for application of jurisdiction by a multitude of states, on
the contrary we should consider clear, effective mechanisms for establishing the
competent jurisdiction, the specific jurisdiction where any case or action should be
heard. As practice shows in recent years, certain states have used the possibilities
of their extraterritorial legislation very actively for unscrupulous competition, and
pressuring national businesses in developing countries with the view of promoting
the interests of their own companies. So it is important that the convention, due to
the ambiguity of its jurisdictional provisions, does not create an international legal
basis for this kind of arbitrary, unscrupulous interpretations by states of their own
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jurisdiction, and also for promoting purely commercial interests in the pretext of
fighting for human rights. |

The Russian Federation reiterates that the document should not provide for
the application of the concept of universal jurisdiction to cases of any human
rights violations committed by TNCs and other businesses. In the Russian law
civil class actions are not instituted.

We think it is necessary to withdraw the reference to natural persons from
paragraphs 1(b) and 2 of article 5(2).

Statute of limitations (Article 6), Applicable law (Article 7), Consistency
with International law (Article 13)

Article 6 of the draft provides for no statute of limitations to be applied to
violations of international human rights law, which are crimes under international
law. This norm is so general that it does not enable a determination of what exact
actions we are talking about. Today there is no single document that contains an
exhaustive list of international crimes. There are in this list crimes against peace,
war crimes, and crimes against humanity. The convention of 1948 also included
genocide as an international crime. If we look at only these universally recognized
international crimes, then in the absolute majority of countries people that commit
those are definitely not subject to a statute of limitations. Many states also
participate in the convention on the non-application of statute of limitations to war
crimes and crimes against humanity of 1968.

However, in the doctrine, there is also a category of crimes of an
international character, or crimes of an international nature. These are very serious
criminal acts which affect the interests of several or all states, but they are not
considered international crimes - for example, terrorism, hostage taking, money
laundering, piracy, and others, and there are special conventions to combat these
crimes as well. The question is whether these would be covered in article 6.

Moreover, in this important article, from a procedural point of view, there
are uncertain categories mentioned for this: “unduly restricted”, “adequate period”.
As we see it, these wordings, which are not backed up by objective criteria, should
not be used. '

In 7(2), it talks about the right of a victim of a violation to require that all
matters of substance considered by a court are governed by the law of another
party. Actually, the choice of applicable law is a category of civil legislation where
the parties to a commercial deal with a foreign element can decide for it to be
governed by the law of a third state. In criminal law, as far as we know, this
principle is not applied. National court considers a criminal case and hands out a
ruling in accordance with the legislation of its state, but, if necessary, it may take
into account the law of the place where the crime was committed. It is difficult to
imagine that, say, a judge in Ecuador could hand out a sentence on the basis of the
Russian Federation’s criminal code, and that’s exactly what we are talking about in
7(2), inasmuch as it is not confined to civil suits. We do not understand either how



this logic goes in line with the principle of equality of sides to a dispute before the
law and courts.

Lastly, a couple of comments on article 13. First of all, in paragraph 1, not
all principles of international law are enumerated. For example, for some reasons,
there is no mention of the peaceful dispute settlement of international disputes, or
the principle of equality and self-determination of peoples. In our opinion, one
either needs to list all of the principles, as they are defined in the declaration of
1970, or else not single out any some principles to the detriment of others.

Article 13(3) does not really fit with paragraph (7) of the same article either.
In the former case, there is confirmation of states’ obligations under existing
international treaties, and then in paragraph 7, in contrast, it says that such trade
and investment agreements could contain reference to.

Prevention (Article 9)

In our understanding, states that enter into obligations under the convention
must have the possibility of deciding for themselves on the forms and mechanisms
that would be used nationally for ensuring that these obligations are lived up to,
and for preventing violations of them by corporations and individuals. In this way,
these states can take into account the particular characteristics of its legal system
and financial and administrative possibilities, as well as regional circumstances and
legal traditions in the appropriate way. What is most important is that we have a
universal standard that is ensured.

In this connection, the Russian Federation does not see in principle the need
for including such elaborate provisions on preventive measures in the convention.

We have serious issues with 9(2)(f). It provides for including human rights
segments in all contractual obligations of transnational nature. This paragraph, in
the view of our delegation, does not take into account the type of contents that we
see in commercial contracts, including mechanisms for dispute settlement under
those contracts. The inclusion of human rights segments in the subject matter of
such contracts would mean that the courts dealing with civil cases and commercial
arbitration that are most frequently used for settlement of commercial disputes
would have to be competent to consider also human rights violations. Thus, they
would have to consider categories of cases that are totally different from what they
usually deal with in commercial disputes. This is clearly not the tasks of specialists
in civil and international private law.

These considerations, moreover, are fully applicable to article 13(6). Here,
we see the same problem. The inclusion of human rights segments into investment
and trade agreements would mean the need for a radical reform of the international
system for investment and trade dispute settlement. Moreover, it is not clear what
“all contractual relations” means in the text. Suppose a contract does not affect
human rights at all, for éxample, if it works in the digital sphere or is of short-term
nature, then inclusion of human rights obligations into it would become a pure
formality. Such approach would hardly be the correct one.
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We get a general impression that this and many other provisions of the draft
convention, although clearly based on good intentions and in-depth theoretical
knowledge of human rights, nonetheless they are somewhat divorced from reality
and the actual context in which these obligations are to be carried out. What could
effectively work in the form of recommendatory guiding principles, as we see it,
are not always viable when they are transformed into obligations. In this
connection, we would prefer not to include, in the convention, any provisions on
preventive measures. As we see it, it would be more correct to formulate them in
the form of commentaries or recommendations on implementing the obligations
contained in the text, using as an example the practice of UNCITRAL, which,
moreover, would make it possible to correct and adjust such provisions in the
course of building up the practice of implementing the convention.

Legal liability (Article 10), Mutual legal assistance (Article 11),
International cooperation (Article 12)

The concept of criminal liability of legal entities is not used in the Russian
legal system and, if such an obligation were to be introduced here, this would be an
obstacle for Russia’s accession to the international treaty. We are guided by this
premise when assessing article 10 which. The core of this article is indeed this idea
of legal entities holding criminal liability.

Art. 10(12) does not resolve the problem either. First of all, criminal liability
continues to be a key principle in art. 10. Secondly, conflicting norms are included
from the very outset into paragraph 12 inasmuch as it is impossible to, objectively,
establish what is understood by the terms “effective, proportionate and dissuasive
non-criminal sanctions”. Such a vague wording provides grounds for potential
accusations of non-implementation of the convention.

There are other expressions in art. 10 whose meaning is also
incomprehensible. For example, these are the phrases , “or its equivalent,” in
paragraph 2, “control over the operations”, “sufficiently close relation”, “strong
and direct connection” in paragraph 6, and also the term “crimes recognized under
international law” in paragraph 8, whereas in article 6, which we discussed already,
the term “crimes under international law” is used.

One of the most controversial provisions of the draft is 10(11), on the
principle of universal jurisdiction. This concept has given rise to many legal
questions because of possible cases of abuse of it. The universal jurisdiction is
currently applied for the most serious, grave crimes under international law, such
as aggression, piracy, torture and genocide. There are not sufficient grounds in
current international law for expanding this list with all the violations of human
rights which might exist in the criminal legislation of each specific state.

In this context, the phrase “where applicable under international law” at the
end of 10(11), complicates the situation even more. If it is to mean that universal
Jurisdiction is to be applied only to crimes for which it is already recognized, then
we don’t understand why this confirmation has to be included in the present text.
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Further thought needs to be given to art. 10(4) on shifting the burden of
proof. There is a very well-known maxim, “actor incumbit onus probandi”, “the
burden of proof shall be borne by the plaintiff”, that has been incorporated in the
procedural legislation of most countries of the world, and it is applied in the
practice of international judicial and arbitration bodies. The possibility of shifting
the burden of proof for ensuring victims’ procedural rights indeed does exist in the
legislation of many countries, but usually it is applied in disputes with states, when
the parties in the suits are clearly not equal. And in the convention we are talking
about disputes between participants in legal proceedings who are formally equal.

10(3) refers to a situation where a state has paid compensation to a victim,
rather than the violator. This provision requires clarification, inasmuch as, as a
general rule, states do not bear responsibility for unlawful actions by private
persons.

And the last point: in art. 11(2) we see an obligation of states to give legal
assistance to each other, including access to information and evidence. At the same
time, this obligation is not correlated with the duty to ensure the procedural rights
of the persons against whom these actions have been taken. As a result, fighting for
the rights of some might end up culminating in a violation of the rights of others.

Scope (Article 3), Definitions (Article 4)

The scope of the convention, taking into account a very vague definition of
the terms “business activities of a transnational character” in article 4, is defined in
a too general way. In essence, any activity could be covered by this treaty,
provided such activity in any way affects two or more states.

In conditions of globalisation and digital economy, this approach makes it
possible to apply the convention almost to any commercial transaction, including
that with the use of internet. In our opinion, this does not meet the provisions of the
resolution of the HRC of 2014. We think that this is an unjustified and broad
interpretation of the mandate of the group.

The content of article 3(2) is too broad as well. The category “all
international human rights” is incomprehensible. In the UN Guiding Principles and
in the commentary to them, another concept is used, that is “internationally
recognized human rights”.

The situation becomes even more complicated with the inclusion in the
scope of the Convention of “rights recognized under national law”: their extend
and content varies in different legal systems. In other words, in this way the
convention’s scope contains the risk of the lack of unity in terms of its application,
and substantive differences could arise in terms of the obligations incumbent on
states parties. Also, there could be abuses, when on the basis of the legislation of
one state accusations could be put forward against another state on the basis of the
convention, claiming a violation in the territory of the latter of the rights not
recognized by its legislation.

The definition of the term “business activities of a transnational character”
includes individuals (natural persons) into the scope of this convention. We are not
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convinced of the correctness of this approach and the degree to which this
complies with the mandate of the group. Obviously, human rights consequences of
the activities of TNCs on one hand, and individuals on the other hand, are
incomparable in terms of their scale. [...] Placing them on the same footing in one
document would be incorrect and counterproductive, particularly since the
mechanisms and possibilities for legal enforcement in relation to individuals and
legal persons are totally different. In this connection, we believe it is necessary to
delete “natural persons” from the definition I referred to.

Concerning article 4 it looks unjustifiably short for such an ambitious
document, which contains a number of innovative ideas and concepts. In this
context, we believe that further development and clear legal definitions require
such terms used in the text, as “environmental rights”, “ecological restoration”,
“crimes under international law”, “representatives of victims”, and “appropriate
access to information”.

We also need to further refine the definition of victims. First of all, we are
not prepared to support the inclusion, in this category of persons who merely allege
of having their rights violated. We believe that we need to think about a specific,
narrow definitions [...] aimed solely at real victims of the violations, in order to
avoid abuse and to make practical implementation of the treaty easier.

Here there is also mention of such categories as “environmental rights” and
“substantial impairment” that have no universally recognized definition in terms
of their content. In addition, we see that economic harm is included as a form of
violation of human rights, without further clarification. This basically would allow
a person, for instance, who has lost out in a transaction, to accuse the TNC of
violating its rights. :

Preamble (Article 1), Institutional arrangements (Article 14), Final
provisions (Article 15)

It seems that prior to discussing the idea of creating as part of the convention
any kinds of organs, it is necessary first to carry out a review of existing
international mechanisms which could be sufficient for discussing the issue of
business and human rights. As we know, an analysis of the various aspects of the
activities of TNCs, including in the human rights context, is already being
addressed by many other international organizations and bodies, including for
example UNCTAD. Issues of ensuring human rights, including with regard to the
activities of TNCs are considered in the human rights organs, such as the CESCR,
UN Human Rights Committee, CERD, CEDAW, and others. Finally, the mandate
of the proposed committee, will overlap with the mandate of the Human Rights
Committee itself.

Before carrying out the said review, we think it would be premature to create
a new body under the convention at this stage, since such a step would create the
risk of duplication of functions and fragmentation of efforts of the international
community in this sphere. It is also important to understand, even at this stage, the
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financial implications of establishing such a committee, whose activities are
proposed to be funded by the UN regular budget.

The inclusion in the convention of the provision on some national
mechanisms, art 15(1), we also think is redundant. Each state has a right to
independently tackle, with the help of whatever national institutes it may have, to
ensure the fulfilment of its own international commitments.

As to the preamble, its text requires further work in terms of consistency
and of the legal logic and the accuracy of the terminology used in particular in
paragraph 8 of the preamble there is a mention of the principles of non-
discrimination, participation, inclusion, and self-determination. Their substance
and significance for the purposes of the convention is not clear. In our opinion, it
would be more logical to reconfirm in this paragraph the universally recognized
principles and norms of international law. |

Furthermore, it is not clear why, throughout the text of the preamble, the
words “international law and international human rights law” are used, given that
“International human rights law” clearly falls within the framework of
the “international law”.

We also propose excluding a reference to HRC Res 26/9, we believe it is
irrelevant and uncharacteristic for this kind of international treaty.




