Comments by Brad Smith, Human Rights Treaties Branch, OHCHR on draft articles 14 and 15 of the “Legally Biinding Instrument to Regulate, in International Human Rights Law, the Activities of Transnational Corporations and Other Business Enterprises”
· Good afternoon.

· Thank you for inviting the Human Rights Treaties Branch to provide comments on the draft treaty.

· I have comments on both substance and format as well as on some practical issues.

On substance:

· Article 14:
· 1(a): Here the full name of the Committee should be spelled out and it usually mirrors the title of the Convention.

· 1(b) You may wish to reflect language found in GA resolution 68/268 para 13:  “States parties shall give due consideration to equitable geographical distribution, the representation of the different forms of civilization and the principle legal systems, balanced gender representation and the participation of experts with disabilities.  
· 1(c): Regarding nominations, you may also wish to reflect language found in GA resolution 68/268, para 10: “States parties are encouraged to consider adopting national policies and processes with respect to the nomination of candidates for human rights treaty bodies.”  This would be novel but practical to encourage States to use processes, as some States do, to ensure that candidates have the appropriate background etc. 

· You may also wish to clarify whether members can be renominated and term limits. CRDP specifies that members are eligible for re-election once.  Other human rights treaties are silent and so you have members serving for 10 years or more, and some for even 20 years.   
· Regarding Conference of States Parties in this section, there is no reference to a quorum – all HR treaties provide for two-thirds of States parties for a quorum – for elections and other matters (follows ROP of GA). 

· 1(e):  In cases of a member dying or resigning, the draft provides that the State party may appointment a replacement subject to the approval of the majority of States parties– This could prove rather cumbersome to administer.  This would need to be done through depositary notification and then one would need to wait for States to respond which could take a very long time which is not practical.  The draft could provide for a simplified procedure so that if a majority of States do not object within 6 weeks from the date of the depositary notification that candidate is deemed approved.   This is the case of CED.   I note that NO other human rights treaty has this provision.  Instead the replacement candidate is subject to the approval of the Committee – and this is the case for CERD, CEDAW, CRC, CAT, and CMW.  

· 1(g):  Regarding meeting times – I note that meeting time is allocated based upon a formula which takes into consideration the number of reports, individual communications etc. pursuant to GA resolution 68/268.  It is not a decision of each individual Committee.   As such, I would suggest instead to use the standard language found in the human rights treaties that the Committee shall normally meet annually in order to consider reports submitted in accordance with article … of the present Convention. 
· 2. Reporting periodicity – I would suggest every 5 years instead of 4 year.  Why - most States do not report on time, and  reporting requirements under numerous treaties are creating a burden on States.  While most human rights treaties are every 4 years after the initial report, CMW is 5 years. Such provisions also typically provide that the reports shall indicate factors and difficulties, if any, affecting the degree of fulfillment of the obligations under the relevant Convention, and shall also contain sufficient information to provide the Committee with a comprehensive understanding of the implementation of the Convention in the country concerned.  You may wish to consider adding this type of language.
· 3.  I would suggest that instead of the SG of UN shall transmit reports to all SPs that the SG makes available the reports of all States Parties which is in line with other human rights treaties and practice of the Secretariats.  Reports are available on webpage and through ODS.  In addition, other human rights treaties do have provisions obliging States parties to make their reports widely available to the public in their own countries and so I would suggest including this language.  

· 4:  The functions of the Committee are usually not delineated in text of treaty but in the Rules of Procedure.   I would suggest aligning the draft with other human rights treaties in this regard.  I would suggest a new article on Consideration of Reports as this is the main function of any Committee:  Each report shall be considered by the Committee, which shall make such suggestions and recommendations on the report as it may consider appropriate and shall forward these to the States parties concerned.  The State party may respond with any information it chooses to the Committee.  The Committee may request further information from States parties relevant to the implementation of the Convention. . 
· I would suggest looking a relevant provisions of CEDAW and CRPD, with respect to articles on Reports, Consideration of Reports – including the issue of overdue reports; Cooperation between State Parties and the Committee, and Annual Report of the Committee. I would also suggest including an article on Relationship of the Committee with other Bodies which would cover specialized agencies and other UN bodies, and civil society, national institutions etc. 

· With respect to 4(e) – Committee may recommend to GA to request SG to undertake on its behalf studies on specific issues relating to the present Treaty - This provision does not exist in other HR treaties and to be frank I am not sure how the Committee would actually do this.  Typically, States parties would sponsor resolutions relating to the Convention and this request could go into such a resolution but this is done informally through working with the relevant States Parties.  This should be looked at more closely.    
· Article 15 (Final Clauses)

· The final clauses need to be sent to Treaty Section of OLA for review in accordance with ST/SGB/2001/7.

· Regional integration organization – Language should be included obliging such organizations to declare their competence in their instrument of formal confirmation or accession as well as modifications. Also language should be added that references to “States Parties” in the Convention shall apply to regional integration organizations within the limits of their competence to make it clear that obligations also extend to such entities. 
· Regarding EIF of Convention and amendments, instruments deposited by regional integration organizations should not be counted and this draft has that language – we just need to make sure that the final numbering of the articles/paragraphs are properly cross-referenced to correspond to the articles on entry into force and amendments.   Regarding Conference of States Parties, typically there is language to the effect that regional integration organizations in matters within their competence may exercise their right to vote in the Conference of States Parties with a number of votes equal to the number of their member States that are parties to the Convention BUT that such an organization shall not exercise its rights to vote if any of its members exercises their right and vica versa. I would suggest looking at the CRPD in this regard.  

· Regarding the EIF:  The trend is to have a lower threshold – all of the recent human rights treaties - CEDAW, CRC, CAT, CMW, CRPD and CED – have specified 20 ratifications/accessions for entry into force of the treaty. 
On format:

· Treaties follow a well established pattern – title, preamble, and then the articles covering the main text and final clauses.  As such, Article 1 should follow the Preamble.   In addition, paragraphs 1 to 6 under “Implementation” would NOT normally appear under Final Provisions.  This text perhaps could go under an article entitled “General Obligations” and should be placed after “Definitions”.  
· I assume the title will be modified using the word Convention – For example Convention for the protection of the human rights of all persons in the context of activities of transnational corporations and other business enterprises.

· Human Rights treaties deposited with the SG generally do not have article headings but the CRPD does and other treaties deposited with the SG do, and these can be very helpful.  

· Human Rights treaties deposited with the SG typically use the term “Part” instead of Section. 

· Article 14 is should be divided into several articles as alluded to already, for example:

· One article on the Committee which would cover its establishment, membership, initial elections, elections, vacancies, ROP etc.   
· Another article on Reports by States Parties;

· Another article on Consideration of Reports;

· Another article on the Report of the Committee to the GA; and

· Another article on Conference of States parties.

· You may wish to place all of these articles under a Part entitled “Application of the Convention” 

· I would suggest looking at the relevant provisions of the Convention on the Rights of Persons with Disabilities for guidance in this regard.  
· Article 15 – The Final Provisions (Depositary, Signature, Consent to be Bount etc.) likewise should be divided into articles which should be grouped under a Part entitled “Final Provisions”.  

I wanted to raise some practical issues:


· Under article 11 – Mutual Legal Assistance – regarding the designation of a central authority, it should be made explicit that States parties shall notify the SG as depositary of the designated central authority at the time of ratification or accession.  Typically there would be an obligation that such requests be in writing and in a language acceptable to the requested State party and this language is missing from this draft.  Again, the SG as depositary should be notified on the language or languages acceptable to each State party at the time it deposits its instrument of ratification or accession.  This language is not included in the draft.  There are also no details on what a request for mutual legal assistance should contain which would be useful – for example – the identity of the authority making the request, the subject matter and nature of the proceeding, summary of facts, description of assistance sought etc.  You may wish to look at the United Nations Convention against Transnational Organized Crime as a reference. 

· I note that the depositary will circulate depositary notifications on the designated central authority but will not maintain lists as this is an administrative function and so you may wish to also include that such a list be maintained by the Secretary-General which will then be delegated to the Secretariat of the Committee for the convenience of States to locate such information.   UNODC, for example has online directories of central authorities for treaties for which its performs secretariat functions (http://www.unodc.org/unodc/en/legal-tools/directories-of-competent-national-authorities.html).

· Likewise with regard to article 15 regarding the obligation of States parties to furnish copies of its laws and regulations, this is an administrative function and not a depositary function which will fall to the Secretariat of the Committee to discharge.   You may wish to encourage States parties to provide courtesy translations into official languages were possible in the text as without a specific budget for this, UNOG does not have the capacity to translate such documents into working languages. Further reflection may be needed here as there are budget implications.  Again, UNODC maintains a repository of laws in English or French or Spanish with links to government webpages.  

