Open-ended intergovernmental working group on transnational corporations and other business enterprises with respect to human rights
Second session, 24 – 28 October 2016
FORM for NGOs and other relevant stakeholders submitting a written contribution
Please note that the written contribution is formatted and issued, unedited, in the language(s) received from the submitting organization (it should be submitted in one of the official UN languages).
In order for your contribution to be published on the OEIWG web page prior to the session, the deadline for submission is 30 September 2016. All submissions are final. 
Please fill out this FORM and CHECKLIST to submit your written contribution and send it to the address indicated below. Your information goes after each arrow.
1.
Please indicate the contact information for the representative submitting the written contribution (i.e. name, mobile, email) here: Gonzalo Berron, +55 11 964262381, gonzalo.berron@tni.org
2. (b)  If this is a joint contribution including ECOSOC NGO(s), list here the co-sponsoring ECOSOC NGO(s) as they appear in the ECOSOC database and their status (in brackets): Group all General NGOs first, group the Special second, group the Roster third.  Institute for Policy Studies/Transnational Institute (Special consultative status), et Friends of the Earth International (ECOSOC A1 - Roster Consultative Status since 1972)
3.
Indicate here any non-ECOSOC NGO(s) supporting the joint contribution (they will appear as a footnote to the title – unless it is a joint contribution from non-ECOSOC stakeholders only): 
4.
Indicate the TITLE for the written contribution (in original language) here: Responsible solidarity and shared liability of Transnational Corporations (TNCs) with their executives and their value chain (subsidiaries, suppliers, licensees and subcontractors).
Please make sure that:  
· The written contribution is in MS WORD document format (Font Times New Roman 10; no bold; no underline; no italics). 

· Please use the Spell/grammar check on your text. (Go to Tools, Spelling & Grammar)
· Different language versions of one statement should be sent in the same email, but using a separate form for each.
· Email the document to: igwg-tncs@ohchr.org
PLEASE PASTE THE FINAL TEXT BELOW:

Responsible solidarity and shared liability of Transnational Corporations (TNCs) with their executives and their value chain (subsidiaries, suppliers, licensees and subcontractors)
The Global Campaign to Reclaim Peoples Sovereignty, Dismantle Corporate Power and Stop Impunity (Global Campaign) facilitated the written submission of six points for consideration of the 2nd Session of the “Open-ended intergovernmental working group on transnational corporations and other business enterprises with respect to human rights” taking place in Geneva during October 24-28, 2016. It is part of the Campaign’s contribution to the work of the Working Group mandated to develop a “legally Binding International instrument on TNCs and other business enterprises with respect to Human Rights”. It expresses in its diversity the conviction that such a legally Binding Instrument is essential for two dimensions of the Campaign’s work: to end corporate impunity and address the systemic power of TNCs which has reached unprecedented impacts on the daily lives of affected communities.
TNCs consist of several economic entities which work in two or more countries and are linked by a decision making system that makes it possible to produce a common strategy, and by the setting-up of a network between those entities, which allows one or more of them to control the whole value chain.
By generating these kind of networks, the main corporation can create a complex organisational structure by means of production decentralizing strategies, thus getting TNCs’ legal personality fragmented among subsidiaries, contractors, suppliers or licensees and adopting several legal forms through many different links of commercial character. With this fragmentation two goals are being pursued, on the one hand, the dissolution of the parent company's liability into the whole value chain and, on the other hand, encouragement of internationalisation of the commercial activity, which is developed directly or indirectly in different countries. When decentralising its production, the transnational corporation can, in addition, use the receiving State's legislation as a competitiveness factor, using the low levels of protection as regards social, labour, environmental and cultural issues as competitive advantages.
Dissolution of liabilities of the parent company along its value chain, through the setting up of contracts and subcontracts under the appearance of existing independent legal entities is one of the problems that a binding treaty on TNCs must face. To this end, the mechanisms by which TNCs externalise social, labour and environmnetal liabilities, while at the same time enormous profits along these value chain, must be broken up. The solution depends on affirming the existence of a responsible solidarity for action or omission of parent corporations with relation to the violations of human rights along the value chain, which is based upon an objective obligation of warranty. In this sense, there is a proposal that any economic agents getting profits from a commercial activity be held accountable for any consequences the activity generates. Thus, the victim must be recognised to have the right to reparation and to claim from those liable, jointly or one by one, or to some of them and, if these are insolvent, to the one that is solvent.
There are many domestic and international jurisdictions that tackle and regulate the levels of liability of companies linked by value chains -regarding labour, environmental, financial, criminal matters- in the cause of harm. There are even some examples within the European Union as regards regulation of liability of both parent companies and subsidiaries or suppliers, but they have some loopholes that hinder extension of liability to the whole value chain.
One of these examples is the European Directive on the regulation of liability of both parent companies and subsidiaries or suppliers. Indeed, the European Council decided to set an obligation to companies to verify that their products did not contain any minerals that could have been used to finance armed conflicts (as the Democratic Republic of Congo or in Colombia). However, such obligation will not affect refineries, foundries and companies that import rough metals. Transformed and then imported metals will not be the object of the obligation. Moreover, most of imports of electronic products and components come from Asia. Therefore, most of the products will not be affected and, as a consequence, the directive is deprived of its contents. So, the question is: How to take into account the whole TNC's activity in order to include activities that are related but legally independent?
Therefore, it is necessary to include in the treaty a legal tool to make it possible to extend liability according to the sort of relationship between the parent company and the other dependent companies. To this end, the following is to be included:
· Clear legal criteria to identify those that are part of the decentralizing networks and their power relationships. Thus, it is essential to know the real origin of capitals, the nationality of the board of directors’ members, the commercial decisions, the profits destination, the production externalisation, in order to lift the corporative veil and determine existent legal links among the different companies, regardless of the commercial formula they have chosen. Despite its appearance of several autonomous companies with different nationalities, the one that coordinates and manages the business group must be held liable, since it is acting as an economic unity. To that end, TNCs must be forced to identify their subsidiaries, suppliers, subcontractors and licensees and clarify the legal way in which they take part in other companies or entities with legal personality in all their commercial and/or financial practices. Such entities must make their incomes public, as well as their workforce, own funds and taxes paid in each country.
· Legal criteria to establish responsibility of TNCs and its executives with respect to legal actions (in the host country or in the parent country) for human rights violations, including labour rights, committed by one of the legal entities linked to its value chain, directly or indirectly. To this end, it is essential that parent States impose on TNCs the obligation to comply with the International Law of Human Rights, including particularly ILO Conventions, wherever they develop their activity and all along their value chain. One of the tools to be used is regulating extraterritoriality on criminal and civil rules; this involves authorizing claims based on the TNC's nationality or place of constitution, regardless of the place where rights have been violated. As a guarantee in this sense, States must have legal authority to identify and confiscate goods from TNCs in order to enforce judgements issued abroad. In this regard it is important to consider the role of the International Framework Agreements (IFAs). This is an agreement negotiated between TNCs and a global union federation in order to establish a relationship between the parties and ensure that TNCs respect the same standards in all countries in which they operate. For example, on the 21st of December 2006, France Telecom signed an agreement with the International Union Network, covering about 200,000 employees worldwide. The agreement dealt with the adherence to  ILO's standards across the group, granting workers the right to join an union and to reject discrimination, as well as freedom from forced and child labor.
· The invocation of the universal jurisdiction for violations of fundamental rights. For example, in the labour field (slave labour, child labour...) and in the environmental field, in order to prevent the violations of these rights.
· Tools to promote respect for human rights by TNCs. In this sense, public contracts can play a fundamental role, by including social, labour and environmental clauses on their public bids, and avoiding services, products, works with specific precautionary measures as regards TNCs or value chains, so as to prevent human rights violations by such corporations.
These are not impossible goals, since there already exist some rules at the domestic level as well as recommendations in international law aiming to allow the creation of links between TNCs and their value chains. Such examples can serve as models upon which to work in order to develop tools extending responsibility if there is lack of surveillance by TNCs as well as its malicious or negligent responsibility.
France recognises, for example, an “economic state of dependence”. This shows the business links between TNC and supplier, subcontractor. The old version of the French text talks of “economic dependence”, that is a commercial relationship where one of the partners, customer company or supplier, “does not have an equivalent solution”. This dimension of power comes not from a market objective domination, as is the case of a dominant position but from the fact that a company relative power makes their partners vulnerable and dependent. Criteria held by jurisprudence are the following: the company share of its partner(s) turnover, the brand (or logo) reputation and the importance of its partner(s) share, factors that lead to a situation of dependence (strategic or “obliged” choice by the victim of the denounced behaviour). Such criteria must be simultaneously present in order to qualify. This alternative can be completed by the classical rule of malicious or negligent responsibility, which implies that the claimant must prove the harm, which is difficult in the value chain.
In civil and criminal matters, some domestic legislations (especially in Europe) are already recognising liability of legal entities admitting double indictment (of the legal entity and of the natural person). In this sense, when it comes to responsibility it must be taken into account not only if there was direct responsibility but also indirect (complicity, collaboration, instigation, induction and covering up).
The European Parliament is in process of discussing the Report “On corporate liability for serious human rights abuses in third countries”
. During the amendment period many proposals were submitted towards control of contractors and subcontractors, but these were not accepted when voted at the commission
. The proposal to create a Public Agency to control TNCs was also not accepted
.
The ILO
 has issued a report on value chains in the Report IV on Decent work in global value chains. This was a reference at the International Labour Conference, 105th Session, in 2016. The ILO also  published recommendations in relation to the Resolution on decent work for global supply chains, which was  adopted the 10th of June 2016
.  Working Group
In conclusion, these reflections and proposal are put forward to be taken into account by the Working Group.
�	2015/2315(INI)) http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+COMPARL+PE-578.743+01+NOT+XML+V0//EN 


�	 The amendment stated the following: « a solidarity responsibility must be established between the company and its contractors or subcontractors, in a way that, independently of the nationality of the subcontractor that commits the crime, affected people could sue the home company, either at home or host state”.


�	 The amendment stated the following : « Propose the creation of a public agency to monitor the activity of European businesses, with the mandate to analyze, investigate and monitor activities of corporations in third countries. Its main role should be to investigate the operation of businesses in third countries and the complaints presented by affected communities and organizations on the activities of European companies in third states. The agency would also publish its conclusions and present these to the European Parliament.”


�	 http://www.ilo.org/wcmsp5/groups/public/---ed_norm/---relconf/documents/meetingdocument/wcms_468097.pdf


�	  http://www.ilo.org/wcmsp5/groups/public/---ed_norm/---relconf/documents/meetingdocument/wcms_498373.pdf





