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Panel 2, Subtheme 1 – Examples of national legislation and international instruments with obligations of States applicable to TNCs and other business enterprises and human rights

Dear Madam Chair,
There is a huge network of international instruments which create obligations for States to regulate companies for a long time, such as the International Labour Standards of the ILO. The mission and history of the ILO is built on its mandate to develop and promulgate international labour standards applicable to transnational as well as domestic companies,  in the country that ratifies the standard. The Organization has spent nearly 100 years working to ensure that labour standards are in place, that its Member States ratify its conventions and implement them in practice. This means that they are enacted into national law, that domestic administration and inspection systems ensure that they are followed, and that workers have access to judicial remedies. Moreover, the principles and rights in the core labour standards are binding on all ILO member states, independent of the status of the ratification process.

Furthermore, as everyone knows, alongside the International Labour Standards there is the Universal Declaration of Human Rights as well as a wide range of conventions which govern protection of individual human rights and which also include, of course, the regulation of business in this regard. Thus, to be very clear, there is a well-developed international human rights regime that through the ratification and implementation by states also becomes applicable to companies – transnational as well as purely domestic ones.
There is also an increasing amount of legislation at national level, such as the Anti-Slavery Acts in California and the UK, the Dodd-Frank Act, and the directive at EU level on non-financial reporting, just to name a few. The particular question which should guide this panel is on what the impact of certain pieces of legislation is and what the unintended consequences are. We do not need to get into a deep discussion here on the impact of Dood-Frank, but it is clear that there are also very concerning negative repercussions for the formal economy of the Republic of Congo. Max Weber, the famous German sociologist, made the distinction nearly 100 years ago between the “ethics of conviction” and an “ethics of responsibility”. An "ethics of responsibility" judges behaviour according to its foreseeable results; an "ethics of conviction," in German “Gesinnungsethik”, judges action according to the intentions leading to the behaviour. Any legislation must be guided by an "ethics of responsibility”. What counts is the real impact on the ground. Just having good intentions is not good enough.
Much legislation has been passed in the last few years. What you see is that this is a very dynamic development. We now have to analyse the impact and understand the successes and failures of the different approaches. Is there any national legislation which could be used as a blueprint for an international treaty? Not at the moment. National approaches, which also reflect different contexts and circumstances, are too divergent. Indeed, the UN Guiding Principles was never about a one-size-fits approach, but rather it aimed to take the national context as the starting point.
Thank you very much. 
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