Panel III, Subtheme 2 – jurisprudential and other approaches to clarify standards of civil, administrative and criminal liability of TNCs and other business enterprises
Thank you Moderator, 

I would like to provide the Working Group with some information about the OECD Guidelines on Multinational Enterprises’ National Contact Point network and the specific instance procedure, which is a key tool to in clarifying the expectations governments have on business.
As many will know, the Guidelines have an enforcement tool consisting of a network of National Contact Points that are supposed to be established in all OECD Member States and other countries adhering to the Guidelines.  This now comprises 44 countries which have set-up an NCP that has jurisdiction to hear allegations that a company domiciled in its territory may have acted not in conformity with the Guidelines’ recommendations for responsible business conduct across a wide range of issues, including human rights, labor standards, anti-corruption, environmental impacts and others.

A fifteen year review of the OECD Guidelines’ National Contact Points demonstrates that even soft law instruments can have a tremendous impact and that in any instrument – whether binding or non-binding – what is perhaps most important is that there is an architecture for disseminating norms and expectations to various actors, a process for learning lessons from examples of how those norms get applied and a process for gradual improvement, or “ratcheting-up” of standards over time. 
The NCPs have been functioning since 2000 and to date have handled over 360 specific instances addressing impacts from business operations in over 100 countries and territories.  
Specific instances treated to date have covered all chapters of the Guidelines with the majority focusing on the chapters on employment and industrial relations (55%), human rights (24%) and environment ( 21%).  
Approximately a third of all closed specific instances were not accepted for further consideration at the initial assessment stage.  An acceptance rate of between 60-70% has been relatively stable since 2000.  

After 2011, the Guidelines were updated to have a human rights chapter consistent with the UN Guiding Principles.  Since 2011, approximately half of all specific instances which were accepted for further examination by NCPs resulted in an agreement between the parties. 
Agreements reached through NCP processes were often paired with other types of outcomes, such as follow-up plans that have led to significant results, including changes to company policies, remediation of adverse impacts, and strengthened relationships between parties. In fact, of all specific instances accepted for further examination between 2011-2015, approximately 36% resulted in an internal policy change by the company in question, contributing to potential prevention of adverse impacts in the future.

As mentioned in my remarks yesterday, this rate of affecting change is roughly equivalent to the rate of ‘compliance’ with judgments by the Inter-American Court of Human Rights, with compliance understood to include a range of State actions that are responsive to the directives of the court’s judgments.

It is also important to recognize the distinctive feature of the NCPs which stands in sharp relief to other formers of dispute resolution across borders:  the goals of NCP cases are towards resolution of a dispute and improving behaviour through a mediated solution between two parties.  While it can be adversarial, the goal is to find a pragmatic solution that will either curtail ongoing impacts or prevent future ones.  In short, NCPs are foremost focused on problem-solving, which is an approach we should not overlook in these discussions.  One distinct advantage of this approach is that it can bring justice to victims more quickly.  An NCP specific instance procedure will typically take much, much less time than transnational litigation and NCP specific instances do not have all of the complexities of litigation with complex procedures and evidentiary rules, which tend to raise the costs and length of procedures.
It must be acknowledged that most of the NCPs do not currently do their own investigations or fact-finding, although some do and some also issue statements making determinations as to a company’s compliance with the Guidelines.  But the NCP system is an evolving one with a well-integrated network that is constantly learning from each other through engagements multiple times a year.  

They are an important tool not only to educate companies about responsible business conduct expectations of their governments, but also an important mechanism for expanding government awareness of what it means to support responsible business conduct and how to coordinate on these issues across massive government ministries that are not accustomed to addressing responsible business conduct.
The flexibility and the iterative learning process created by the NCP network is absolutely essential for getting the norms of responsible business conduct more deeply entrenched in corporate behaviour and for constant improvement by the NCPs in handling of specific instances.  Without a process for disseminating norms and learning from situations in which they have been applied, progress cannot be made. 
Thank you very much for your attention.
� http://mneguidelines.oecd.org/15-Years-of-the-National-Contact-Points-Highlights.pdf
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