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Contribution from organizations and social movements to the Second Session of the "Intergovernmental Working Group on Transnational Corporations and other business enterprises with respect to human rights".
Reflecting the fruitful debate in Brazil about the importance of a Treaty at the Human Rights Council to ensure the comprehensive protection of human rights and the dignity of the affected communities.
Given that a binding treaty of this nature should both correct the shortcomings of the effectiveness of accountability of companies for human rights violations, and curb the practice of impunity of these actors, also ensuring further improvement of prevention and redress.
Brazilian organizations and social movements that sign this document submit this contribution to the Intergovernmental Group, with the expectation that the analyzes and suggestions brought here, based on the obstacles to the prevention of violations, reparation to victims and accountability of perpetrators in the country, can be useful for the discussions to be conducted in the second session, to be held in October 2016.
We emphasize from the start that the interruption of the democratic normality in Brazil directly threatens human rights and promotes discontinuity and setbacks in the democratic and participative construction process of human rights policies, such as the National Human Rights Plan 3 (PNDH3), which contains specific lines on human rights and business. 
Furthermore we present the following proposals:

1- Access to Justice

In order to ensure the principle of access to justice, associated with due process, it is essential to reconcile the joint interpretation of national and international provisions.  It is urgent that specific and comprehensive measures be included that enable the correction of inequalities faced by people in vulnerable condition who have their rights and guarantees violated.
Based on the Brazilian reality, we analyze two instruments that affect the realization of fundamental guarantees:
- The Terms of Adjustment of Conduct (TAC) are instruments that embody agreements between companies and State agencies for remediation or termination of violation practices. In theory, they seek a faster means for conflict settlement, but in practice, from a voluntarist logic perspective, they eventually become instances of negotiability of Human Rights. Being rarely met, TACs end up being judicialized, delaying access to justice. TACs do not take into account the present imbalance between companies and victims, often with the connivance of government officials.

- The Security Suspension instrument: it is a mechanism that dates back to the Brazilian dictatorship period. It allows an upper court to reverse lower court decisions based on a generic "national interest", which is often coincident with the interests of companies. Its use has been frequent in the context of actions against infrastructure projects.

In addition to this concern, there is the   corporate capture of the State, to the extent that its institutions, in any of the three powers (legislative, executive and judicial), are often "sponsored" by companies. In the absence of transparency, clearly biased decisions in favor of corporate power are practiced. In Brazil, many of those afflicted have difficulty to access justice, given the abovementioned corporate capture.

On this track, there are valuable contributions providing guidelines to fight this imbalance, as the Brasilia Regulations Regarding Access to Justice for People in Vulnerable Condition. Among its main proposals there is the adoption of the "reversal of the burden of proof", essential to mitigate the economic imbalance, the “hiposufficiency” and vulnerability of the affected people and respect the substantive due process.

In view of this, the Treaty should:

• Establish concepts and parameters able to prevent the negotiation of fundamental rights and guarantees, when subjected to the business logic.

• Provide explicitly for the supremacy of the logic of Human Rights and the principle of the centrality of the victim’s suffering over economic arguments

• Provide for the possibility of applying the reversion burden of proof practice.
2- Responsibility (directors and company)

The responsibility of transnational corporations for human rights violations still represents a major challenge for affected communities and social movements. The allocation of direct obligations to the companies would not be something new, nor an element that necessarily alters the legal status of the companies, neither towards International Human Rights Law nor towards national law. In fact, companies and corporations, in many countries of the world have been deemed "persons" for protecting their rights as national and international actors.

To say that companies and corporations cannot be considered subjects from the perspective of international law creates a legal myth that simply allows corporations to be freed from their responsibilities regarding human rights violations in the context of its operations.

The absence of obligations imposed directly on companies contributes to the ‘race to the bottom’ phenomenon  in which states compete to offer the most favorable conditions for companies so that they install in that country, often sacrificing labor rights and environmental legislation.

Many corporations have their operations funded by public banks and, in many cases, have their entry facilitated in a country thanks to diplomatic efforts and bilateral investment treaties. In this context, companies have rights without duties that correspond to them, thus creating a vacuum of responsibility that encourages violations of rights.

The accountability of company managers also must not be an obstacle to the criminal liability of the company itself. In Brazil, the only hypothesis for corporate criminal responsibility is in the case of environmental crimes. Until a recent Supreme Civil Court decision, the only cases in which this has been tried conflicted collided with the impossibility of accountability of the legal entity without individual accountability too - the so-called theory of double charging. Fortunately, in a recent decision, the same Court, supported by previous judgements from the Supreme Court, decided that it is not legal to  condition the responsibility of the corporation for environmental crimes to the simultaneous prosecution of the individual allegedly responsible in the company.

The Treaty should therefore include:
• Impose direct binding obligations for companies.

• Provide that companies can be held accountable for violations that occur in their production chain, especially when it comes to suppliers whose existence depends completely on the main company.

• Ensure accountability in case of joint ventures.

• To establish that the civil, criminal and administrative liability of the company is independent and autonomous in relation to the liability of its administrators.

3- The Obligations of Home States on Human Rights violations by TNCs
The exercise of extraterritorial jurisdiction by the States of origin of corporations is key to improve accountability for violations committed abroad. There is an extensive list of protections offered to foreign investors both in public and private international law. In contrast to these "privileges", their Home States have the duty to control the conduct of their transnational corporations abroad.

The state should also exercise extraterritorial jurisdiction in cases of human rights violations committed by transnational companies based in its territory in an active personal jurisdiction basis (when the offender is a State national), especially when the State in which the corporation's activities is incapable or negligent towards the effective protection of the human rights of people living within its territory.

The use of the active personal as jurisdictional  basis seems particularly appropriate in the case of human rights violations committed by companies. It seems reasonable to extend the autdedereautjudicare principle of public international law - combined with the principle of solidarity - also for transnational corporations in order to prevent violations to remain unpunished. When applied to natural persons, the principle of solidarity is the basis for the extradition of the perpetrator of crimes or violations. Since corporations cannot be extradited, the principle of solidarity should take either the form of cooperation in the implementation of any decision taken by the nationals of the host country courts (which would be exercising extraterritorial jurisdiction over the home State) or to hold the company liable in the State of its nationality violations committed in the host State. This system is perfectly consistent with the understanding of the extradition institute by Brazilian law, since Brazil admits the competence of home jurisdiction of the accused 

- Universal Jurisdiction and Forum Necessitatis
The principle of Forum Necessitatis is based on the admission of Universal Jurisdiction, already widely consolidated internationally and recognized by Brazil in negotiations regarding the establishment of the International Criminal Court, in which the country takes part.
Forum Necessitatis doctrine is an universal jurisdiction basis that can be used as an option in circumstances of absolute denial of justice allowing a court to declare itself able to hear a case when there is no other available forum.

The Treaty should:

• Provide that the States recognize and adopt the principle of universal jurisdiction, in general, and create mechanisms for cooperation among States to implement the Forum Necessitatis.
• Make parameters that allow the connection of a company’s performance to a specific State clearer, so that the extension of a State’s liability towards a violation of human rights caused by a company in another country can be determined.

4. The Binding Treaty and Bilateral Investments Treaties (BITs) and the Free Trade Agreements (FTAs)

Trade and investment agreements usually contain provisions that ensure an "extra" protection for investors beyond those offered by domestic law. As they were negotiated and ratified, FTAs ​​and BITs began containing clauses that impose even stricter obligations on States than those imposed by of multilateral regulations.

Among the provisions that most restrict the State´s field of action are those that allow the investor to sue the State for loss in earnings expectation ("indirect expropriation") before an international arbitration courts. Studies have revealed the abuse of the arbitration mechanism by companies in various sectors, such as the cases brought by mining companies to arbitration trials. There are cases in which investors questioned the State for measures such as cancellation of licenses due to fraud or tax irregularities, measures to redress historical discrimination, requirement for minimum use of local labor. According to the UN Rapporteur for a more Democratic and Equitable Global Order, arbitration courts often lack independence, are not transparent and do not account for their decisions.

A "new generation" of investment policies is being developed and implemented, with its promoters mainly from the Global South. An example of a BITA from this "new generation" is the Brazilian Cooperation and Investment Facilitation Agreement. Although it incorporates positive differential aspects when compared to the traditional model - in particular it does not include the well-known and controversial Investor-State mechanism that allows corporations to sue the State - the new model has not achieved a balance between rights and obligations of States and investors.

The Brazilian ACIF contains provisions on corporate social responsibility (CSR) of low normativity, based on the general principle of "best efforts" which reinforces the paradigm of voluntary principles. In this sense, it does not represent any rupture with the asymmetric model of traditional investment agreements that grant the investor generous rights and complaint mechanisms for the protection of their rights while requiring from those same investors little or no duty of human rights protection.

The Treaty should therefore:

• Ensure the supremacy of human rights over investor rights, consistent with international human rights treaties and international custom.

• Stipulate that BITs and FTAs must retain the sovereign regulatory capacities of the state, including those relevant to prevent capital flight.

• Reaffirm the right of states and communities to sue companies and investors through suitable judicial and extrajudicial means in the domestic and international level.

• Provide the obligation that the negotiation of FTAs and BITs are preceded by preliminary assessment of human rights impacts. Investors should also carry out impact assessments on human rights as a condition for benefiting from legal protection.

• Establishing that the States shall ensure ample transparency and public participation in the negotiation of trade and investment agreements. 

