ITUC Written Submission to the Open-ended intergovernmental working group on transnational corporations and other business enterprises with respect to human rights

(ITUC, contact: Jeffrey.Vogt@ituc-csi.org, 0032 479 064 155)

The International Trade Union Confederation represents (ITUC) 176 million workers in 162 countries and territories and has 328 national affiliates. The ITUC has general consultative status with the ECOSOC. We welcome the adoption of Resolution 26/9 and the establishment of the open-ended intergovernmental working group on transnational corporations and other business enterprises (IGWG) in order to elaborate an international legally binding instrument to regulate, in international human rights law, the activities of transnational corporations and other business enterprises (TNCs). 
The global labour movement has long sought the international regulation of international business and would welcome a meaningful treaty on business and human rights. Any such treaty should build upon the United Nations Framework for Business and Human Rights adopted in 2008 and on the UN Guiding Principles for Business and Human Rights (UNGPs) adopted in 2010. Any process to develop this treaty must not become an excuse for governments or business enterprises to fail to implement the UN Guiding Principles.
In the framework of the first session of the IGWG, we would like to draw attention to the following recommendations.
Inclusion of international labour standards within the scope of a potential treaty 

TNCs look to cut costs to compete and to maximize profits. In turn, TNCs seek to maximize productivity and reduce costs in their global value chains (GVCs). This put considerable pressure on wages and working conditions, particularly in labour-intensive sectors. Cost pressures from global buyers mean that GVC-related employment is often insecure, involve poor working conditions and frequently fundamental human, including labour rights violations. The use of temporary or outsourced work is a common strategy to drive down costs. Buyers in some cases are also able to source easily from another company or shift to even less costly and less regulated countries, putting further pressure on manufacturers in GVCs. Though some companies have made public commitments to establish long term relationships with core suppliers, to pay an adequate price for the products that will enable the payment of fair wages, long-term contracts, and investment in safe and secure workplace, this is by no means the norm. Indeed, forced labour, child labour, anti-union discrimination, forced overtime, unpaid wages and hazardous workplaces are common in GVCs. Corporate social responsibility (CSR) practices to date have had little positive impact on these issues, and have in effect deferred addressing the underlying issues by distracting the international community with processes that have brought limited results, especially in ensuring compliance in meeting fundamental labour standards. 

The global labour movement considers this as one of the greatest risks to the exercise of the fundamental rights of workers today. We urge the IGWG to include all internationally recognized human rights, including fundamental workers’ rights, as defined by the relevant international labour standards. We also urge that the business relationships of enterprises be recognized as a human rights responsibility of enterprises. Subcontracting work should no longer mean subcontracting responsibility for the human rights of workers.

We note that the G7 endorsed measures at its June 2015 summit to enforce workers’ rights in global value chains. Leaders have recognized that GVCs must deliver on decent, secure and safe jobs, not exploitation and impoverishment.

Finally, we note that the International Labour Organisation (ILO) will commence a discussion on decent work in global supply chains in 2016. It is our aspiration that this discussion will lead to international standard setting in this area. In such case, while there may be areas of overlap, we believe that these parallel processes could be complementary and mutually reinforcing. The work at the ILO would focus on labour standards in much greater detail, and likely on issues well beyond the scope of the UN treaty, which is likely to be limited to fundamental labour rights. We also intend to seek a revision of the ILO MNE Declaration, including the development of a complaint-based monitoring mechanism.

Applicability to TNCs and all other business enterprises

Considering the serious challenges and threats posed to the rights of workers throughout global supply chains, we believe that it is important to address the particular risks of the operations of TNCs. Thus, we welcome and encourage the importance given to the responsibilities of TNCs by the IGWG. However, this should not mean that corporations, including state-owned enterprises and local businesses, which can equally have an impact on human rights, should be excluded from a treaty. Indeed, it can be difficult to draw a distinction between the operations and responsibilities of transnational and local corporations. Furthermore, most TNCs are operating through subsidiaries or joint ventures incorporated in domestic law. As a result, a potential treaty should be applicable to all business enterprises regardless of their size, sector, operational context, ownership and structure in order to avoid accountability gaps. This would be consistent with other international instruments such as the OECD Guidelines for Multinational Enterprises, the ILO Tripartite Declaration of Principles concerning Multinational enterprises and the UN Guiding principles on Business and Human Rights.

Develop clear steps for human rights due diligence throughout global supply chains 

A treaty should oblige states to adopt regulatory measures that require business to adopt and apply human rights due diligence policies and procedures. It should elaborate and clarify the steps that companies need to take in order to fulfill due diligence requirements and establish that a breach of these requirements gives rise to civil, criminal or administrative liability. According to the UNGPs, human rights due diligence requires the assessment of actual and potential human rights impacts from business activities as well as acting on the findings made and communicating how adverse impacts are addressed. The UNGPs highlight that companies can have an impact on human rights by both causing the violation or by contributing to it or by being linked to the violations through business relationships. This definition of human rights due diligence has been a major step forward towards a comprehensive understanding of the impact corporations can have on human rights and how this could be addressed. A potential treaty should build on this achievement and develop concrete steps states should take to ensure that business enterprises comply with these obligations.

Establish extraterritorial jurisdiction for human rights abuses

A treaty should reflect the complexity and inter-related nature of today’s global economy, including the structures of TNCs and their supply chains in order to address the existing accountability gaps with respect to human rights obligations. This would require the recognition of the need for the extraterritorial application of the treaty. A large number of serious violations of human rights occur in countries which lack an independent judiciary or functioning courts offering effective access to justice for victims due to conflict or weak governance. Extraterritorial jurisdiction becomes crucial to victims of human rights abuses where host states are unwilling or unable to ensure effective access to justice. The duty of the state to provide access to remedies in the home state court of TNCs for human rights violations occurring in a host state has already been recognised by the UNGPs which states in its commentary that,"[l]egal barriers that can prevent legitimate cases involving business-related human rights abuse from being addressed" include the situation "[w]here claimants face a denial of justice in a host State and cannot access home State courts regardless of the merits of the claim." Moreover, a number of UN Treaty bodies’ recommendations have stated the state duty to provide redress for violations committed by corporations abroad. The Maastricht Principles on Extraterritorial Obligations, in particular Principles 24 and 25, indicate that states must take necessary measures to ensure that non-State actors which they are in a position to regulate, including transnational corporations and other business enterprises, so that they do not nullify or impair the enjoyment of economic, social and cultural rights. .

The ITUC thanks the IGWG for the opportunity to submit its initial comments to this discussion and remains at the disposal of its members in particular when it comes to workers’ rights. We would like to encourage all governments to effectively participate in this important discussion and make meaningful and constructive contributions which would allow the IGWG to develop this important instrument. 


Yours sincerely,
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   General Secretary
