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1. Introductory remarks

This contribution has been prepared by FIAN International[footnoteRef:1], the international NGO working for the Right to Food and Nutrition. FIAN's work at the UN Human Rights System is based on the experiences gained through its case work at the local level, human rights policy analysis at national and regional level and its international advocacy work at the UN human rights system and in the frame of the Committee on Food Security[footnoteRef:2]. For FIAN, the main source of knowledge about the existing gaps in protection of the human right to food and nutrition and related human rights is our cooperation with grass roots communities and social movements affected by harm done by TNCs worldwide[footnoteRef:3]. FIAN is a member organization of the Treaty Alliance[footnoteRef:4] and of the ETO Consortium[footnoteRef:5].  [1:  FIAN International is an international human rights non-governmental organization working since 1986 for the promotion and defense of the Right to Adequate Food and Nutrition. Since 1989 FIAN has consultative status at ECOSOC, registered as FoodFirst Information and Action Network. FIAN's International Secretariat is located in Heidelberg, Germany and counts with a permanent representative to the UN Human Rights System in Geneva and a permanent representative to the Committee on Food Security in Rome. Furthermore FIAN has sections in 21 countries around the world and promotes the right to food and nutrition in approximately 60 countries through its sections and partner organizations, including national NGOs and social movements worldwide. For more information please visit www.fian.org.]  [2:  On the Committee on Food Security see: http://www.fao.org/cfs/cfs-home/en/.]  [3:  See more under: http://www.fian.org/what-we-do/case-work/.]  [4:  See: www.treatymovement.com.]  [5:  See: etoconsortium.com.] 


Since 2011 FIAN has been following the work of the Human Rights Council on business enterprises. In diverse opportunities we expressed our concerns about the lack of binding instruments for states to individually and jointly hold Transnational Corporations and other business enterprises legally accountable for abuses of human rights. In this context FIAN has participated in diverse actions of civil society requesting the creation of an intergovernmental space towards the adoption of a binding instrument.[footnoteRef:6]  [6:  See Social Movements and NGOs statement to the endorsement of the UN Guiding Principles on Business and Human Rights at: http://www.fian.org/en/news/article/detail/csos_and_social_movements_before_human_rights_council_today_ruggies_guiding_principles_unsuitable/, the Declaration of the Alternative Forum to Business and Human Rights in Colombia at http://www.fian.org/en/news/article/detail/declaration_of_alternative_forum_on_business_and_human_rights_in_colombia/, and the two statements of the Treaty Alliance at www.treatymovement.com. ] 


FIAN welcomes the adoption by the Human Rights Council in 2014 of the Resolution 26/9 establishing an “open ended intergovernmental working group on transnational corporations and other business enterprises with respect to human rights” with the mandate to “elaborate an international legally binding instrument to regulate, in international human rights law, the activities of transnational corporations and other business enterprises”. According to the Resolution 26/9 the first two sessions of the OEIGWG will “be dedicated to conducting constructive deliberations on the content, scope, nature and form of the future international instrument” and the first meeting will collect inputs on “possible principles, scope and elements” of such instrument. The Chairperson-rapporteur should prepare elements for a treaty for negotiations to start at the third annual session. With this document FIAN wants to contribute its views to the first session of the OEIGWG to take place on 6-10 July 2015. 
2. The Process

To allow an inter-governmental democratic debate, for the coming sessions the process should be conducted in a manner that ensures full transparency and enables the active participation of all states in good faith. Furthermore, taking into account the aim of the IGWG, it should be ensured that the process of elaborating the binding instrument addresses the protection needs of individuals and communities against harm by corporate conduct.

Civil society organizations, social movements and grass roots communities, on one hand, and business companies and associations related to these, on the other hand, are entities of a very different nature. While the first group works for the common good and public interest, the second works for profit. Furthermore there is a power asymmetry between both groups. Under these circumstances, the generalization of both groups as "stakeholders" and their “equal” treatment regarding the participation in the discussion of public affairs are not justified and would generate injustice. Therefore we request the working group to avoid generalized treatment to these very different groups in the future as "stakeholders" and to ensure the application of different rules for their participation on the bases of this different nature[footnoteRef:7].  [7:  See process of the WHO Tobacco convention, also related to companies. During this process the participation of NGOs in the negotiations was of critical relevance. At the same time the participation of the Tobacco Industry has been heavily restricted during the process, in order to avoid undue influence. See: Collin, Jeff; Kelley, Lee; Bissell, Karen in Third World Quarterly, Vol. 23 No. 2, p. 276.] 


In this order of ideas, space should be guaranteed to ensure that states can hear the representatives from social movements, communities and organizations of people affected by transnational corporations and other business enterprises, willing to contribute with their experiences to the aim of the IGWG, along the whole process. The application of the rule of the consultative status to the ECOSOC should be maintained.

Clear rules should be established to avoid undue influence by actors from or related to corporate sector. The rules regarding inputs by corporate actors should be transparent and the spaces of consultation with this sector should be restricted to hearings with the specific aim of identifying how existing gaps in protection of human rights in situations related to corporate and other business conduct can be closed.
3. The content
3.1 Rational
In its almost 30 years of work for the defence of the right to adequate food and nutrition, FIAN has increasingly encountered cases of severe harm by TNCs and other business to the enjoyment of human rights. 
3.1.1. The offenses
The offenses and crimes by TNCs and other business enterprises in the context of the human right to food and nutrition include:
- Forced evictions of persons or groups depending of the respective natural resources to live in dignity and feed themselves and their families and communities.  Such evictions include the displacement of people from the public lands, forests, grazing lands and mobility routs used to collect or produce food, trough mega- projects, including construction of infrastructure, agri-business, extractive industries, creation of natural parks, programs for the compensation of CO2 emissions, construction or tourism projects, among others.[footnoteRef:8] [8:  Examples: Cases Mubende and Benet in Uganda, Case el Hatillo in Colombia, Case Guarani Kaiowa in Brasil, Case Sawhoyamaya in Paraguay, for more information see: http://www.fian.org/what-we-do/case-work/; ] 

- Destruction of natural resources used by communities to feed themselves and their families through violent actions.[footnoteRef:9] [9:  Examples: Case Las Pavas in Colombia at: http://www.fian.org/es/nuestro-trabajo/casos/colombia-las-pavas/; http://www.fiancolombia.org/decision-de-la-corte-constitucional-de-colombia-en-favor-de-las-campesinas-y-campesinos-de-las-pavas/; Case Mubende in Uganda at: http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=INT%2fCESCR%2fCSS%2fUGA%2f20371&Lang=en, Parallel Report by The Ugandan National Coalition on ESCR c/o HURINET- Uganda, p. xxii, 9 and 23, and parallel report by FIAN International to Committee on Economic, Social and Cultural Rights at:http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=INT%2fCESCR%2fCSS%2fUGA%2f20412&Lang=en.] 

 - Destruction and depletion of ecosystems, including through the overuse and depletion of water, destruction of forests, depletion of fish stocks.[footnoteRef:10]  [10:  Examples: Case of victims of Soya cultivation in Paraguay - Linked to case Curuguaty. Case Curuguaty at: http://www.fian.org/fileadmin/media/publications/Land_Conflicts_and_Criminalization_of_Peasant_Movements_.pdf, case Monte Oscuro, at: https://docs.google.com/file/d/0B0xztRbEz69TN0RiY1M0WVlsalU/edit, Colombia, Case El Hatillo, Colombia at: http://www.fiancolombia.org/el-hatillo-la-violacion-del-derecho-a-la-alimentacion-en-una-comunidad-afectada-por-la-actividad-minera/#.] 

 - Damages to health and food through the spreading of agro-chemicals, including damages to surrounding communities, harm to the health of agricultural workers and consumers, destruction of crops and poisoning of animals[footnoteRef:11] [11:  Examples: Cases of victims of soya cultivation in Paraguay at: http://www.rel-uita.org/index.php/es/agricultura/transgenicos/item/5289-soja-transgenica-y-la-violacion-de-los-derechos-humanos.] 

- Destruction of food, crops, animals and other goods required for the nutrition of the specific individual or community, condemning entire communities to hunger, malnutrition and in some cases also to starvation[footnoteRef:12] [12:  Examples: Case Ocós in Guatemala, Informe sobre el Derecho a la Alimentación y la Situación deDefensoras y Defensores de Derechos, Humanos en Guatemala, Informe de Seguimiento, p.31 ss.
at: http://www.rtfn-watch.org/uploads/media/Guatemala_-_El_Derecho_a_la_Alimentaci%C3%B3n_y_la_Situaci%C3%B3n_de_Defensoras_y_Defensores_de_Derechos_humanos_02.pdf;   Case Las Pavas in Colombia, at: https://retornoalaspavas.wordpress.com/] 

 - Distribution and marketing of unsafe food causing physical and mental diseases, etc.[footnoteRef:13] [13:  See pandemic of obesity and diabetes in Mexico, at: http://eleconomista.com.mx/entretenimiento/2015/04/16/sistema-alimentario-modo-industria; http://www.vanguardia.com.mx/obesidadysuscifrasenmexico-1418223.html.] 

 - Food blockades impeding access to food of the population in the context of armed (and sometimes unarmed) conflicts[footnoteRef:14] [14:  Example: Case Comunidad San José de Apartadó – Colombia, at: http://www.pbi-colombia.org/field-projects/pbi-colombia/about-pbi-colombia/accompanied-organizations/peace-community-of-san-jose-de-apartado/.] 

 - Oppression of agricultural workers including through modern forms of slavery and forced labour, non-payment of wages, discrimination against women through unequal payment, illegal detention, unsafe working conditions[footnoteRef:15] [15:  Example the case of tea plantations in India at:  http://www.globalresearch.ca/india-abusive-working-conditions-on-tea-plantations-owned-by-the-world-bank/5369969.] 

- Harassment and criminalization of human rights defenders and trade unionists, including through private armed forces, psychological harassment, denial of  due process of law[footnoteRef:16] [16:  Example: Case Bajo Aguan, Honduras at: http://www.fian.org/what-we-do/case-work/honduras-bajo-aguan/] 

- Abusive loan conditions and speculation with land and other natural resources causing suicides of small farmers [footnoteRef:17]   [17:  See on cases in India: https://www.danwatch.dk/nyhed/filmen-du-ikke-maa-se/. Also on this regard the Concluding Observations of the CESCR to the state of India UN. Doc. E/C.12/IND/CO/5 8 August 2008, par 69, at: http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G08/436/08/PDF/G0843608.pdf?OpenElement.] 

- Setting up prix-fixing cartels, buyer cartels or other cartels that manipulate food and agricultural prices and thereby harming access to adequate food and nutrition[footnoteRef:18]. [18:  See i.a: http://www.cipamericas.org/archives/3968; on prices speculation and the involvement of the financial and investment sectors see: de Schutter Olivier, Briefing Note 02, Food Commodities Speculation and Food Prices, Sept 2010 at: http://www2.ohchr.org/english/issues/food/docs/Briefing_Note_02_September_2010_EN.pdf.] 

- Destruction of small food producers’ markets for example by dumping thereby impeding their economic subsistence[footnoteRef:19]   [19:  See Ghana chicken case: EU exports destroying local markets. EU, Ghana in Coomans, Fons; Künnemann, Rolf; Cases and Concepts on Extraterritorial Obligations in the Area of Economic, Social and Cultural Rights, Cambridge, 2012, p.17.] 

- Non-compliance with the International Code of Marketing of Breast milk Substitutes [footnoteRef:20] [20:  IBFAN, Breaking the Rules 2014 Evidence of Violations of the International Code of Marketing of Breastmilk Substitutes and subsequent resolutions compiled from January 2011 to December 2013, 2014, available at: http://www.babymilkaction.org/wp-content/uploads/2014/05/BTR14inbrief.pdf.
] 

3.1.2. The hurdles for stopping impunity and achieving remedy
In many of these cases companies have been acting with impunity. FIAN has observed following causes of impunity:
- The inadequate regulation, monitoring, investigation and sanction of business enterprises of both transnational and national character, in the countries where the harm takes place, due to lack of will or lack of capacity.
- Lack of a clear and obligatory international standards on duties of transnational corporations and other business including rules on impact assessments, due diligence, company and CEO liability.  Procedural rights for the affected persons and communities, including access to information, prior informed consent (and dissent) are important as well. 
- Failure of  some states where the harm takes place to effectively comply with their obligation to protect, sometimes caused by the undue influence of states where the parent companies are located or states where related companies have their activities, for example companies investing in the legal entity which is directly causing the harm.
- Lack of capacity of states where the harm takes place, to enforce judicial decisions with regard to transnational corporations or other related companies involved in the abuse due to the lack of cooperation of the judicial institutions in the countries were the corporation or its parent or controlling company  has its centre of activity, is registered or domiciled, or has its main place of business or substantial business activities and or in states having a reasonable link to the alleged human rights threatens or abuses in the way that they have the obligation to regulate such conduct.
- Lack of compliance with the obligation to protect human rights extraterritorially by states were the corporation or its parent or controlling company has its centre of activity, is registered or domiciled, or has its main place of business or substantial business activities and or in states having a reasonable link to the alleged harm.
- Lack of compliance of the obligation to respect human rights extraterritorially by states where the parent companies or other companies with the capacity to influence the direct perpetrator are located, trough for example international cooperation policies focused in investment and ignoring human rights obligations, diplomatic influence to impair or impede the compliance with the obligation to protect by the receptor state in favour of transnational corporations, influence in the drafting of laws favourable to the investment of their national companies but causing harm to human rights i.a.
-Difficulties in the determination of liability of diverse legal entities involved in human rights abuses, including those in a parental-filial relation of work with the direct perpetrator, but also in cases of business linked and exercising influence in the company directly involved in an abuse trough cross cutting investments, contractual relationships (i.a franchises), supply chain relationships, common goals and management but division of tasks, common shareholders and other modalities, due to the lack of clear rules regarding the elevation of the corporate veil regarding human rights abuses. 
-Lack in many states of effective criminal, civil and administrative mechanisms to hold transnational and national companies liable for human rights offenses and abuses 
- Difficulties in access to effective and prompt remedy for victims of human rights abuses mainly by Transnational Corporations, but also by other companies, including due to the inexistence of adequate recourse mechanisms at administrative, quasi-judicial and judicial level, obstacles of the victims in accessing to justice due to lack of recourses and legal aid, obstacles in collecting evidence, inequality of arms in the judicial process between the victims and the perpetrator i.a.
- Lack of remedy mechanisms for victims based beyond the borders of the countries where the involved legal entities have their nationality, where the corporation or its parent or controlling company has its centre of activity, is registered or domiciled, or has its main place of business or substantial business activities and or in states having a reasonable link to the alleged human rights threatens or abuses in the way that it should have the obligation to regulate such conduct.
 - Lack of cooperation between states in order to regulate, monitor, adjudicate and enforce judicial decisions regarding abuses perpetrated by transnational corporations in order to ensure the liability of the involved companies and the access to effective remedy for the affected individuals and communities[footnoteRef:21]. [21:  Related to this findings of FIAN also see: Queinnec, Yann; Bourdon, William: Regulating Transnational Companies, 46 proposals, 2010. ] 

3.2. The nature and objectives of the treaty
FIAN considers that the prospected treaty should have the following objectives: 
a) Operationalize extraterritorial human rights obligations of States and introduce obligatory mechanisms of cooperation between States to meet them, so that TNCs can be regulated jointly. This regulation shall include provisions to break up TNCs into smaller units, if warranted, and to jointly adjudicate and punish cartels. 
b) Spell out States' separate and joint obligations to protect human beings territorially, and as far as possible extraterritorially, from offenses and crimes committed by transnational companies and other business enterprises. In this context the treaty shall clarify the obligations that States shall impose on transnational companies and other business enterprises to this effect. Moreover the treaty should lay out the basic rules to ensure the liability of companies involved in human rights abuses. 
c) Clarify states' obligation to avoid any conduct that promotes, facilitates or assists, transnational corporations and other business enterprises on activities that impair the enjoyment of human rights territorially or extraterritorially. 
d) Agree on the remedy mechanisms that States shall make available for the individuals and communities harmed by transnational companies and other business enterprises. A special focus will be needed on the justiciability mechanisms related to States’ extraterritorial obligations to protect.
e) Establish monitoring mechanisms to hold states accountable when not complying with the obligations under the treaty.
3.3 Contributions regarding the issues discussed during the first session of the IGWG
On the basis of these reflections we refer to the different elements to be considered in the plan of work of the first session of the IGWG:
3.3.1. Principles for an International Legally Binding Instrument on Transnational Corporations (TNCs) and other Business Enterprises with respect to human rights
The following principles shall be applied during the application of the prospected binding instrument: 
- Human dignity[footnoteRef:22], good faith[footnoteRef:23], effectiveness[footnoteRef:24] and pro-(homine) persona[footnoteRef:25] principles: The fundament and objective of human rights is to protect human dignity and the legitimate, instruct and limit the powers of States accordingly.  The treaty shall be implemented in the way that best serves to safeguard human dignity. States shall apply the treaty in good faith toward its aims and avoid every abuse of power diverting the application of the treaty from its aim and objective. [22:  Charter of the United Nations (1945), first paragraph; Universal Declaration of Human Rights (1948) [Hereinafter UDHR], preamble par. 1, 4; Art. 1 equality in dignity; International Covenant on Economic, Social and Cultural Rights (1966) [Hereinafter ICESCR] Preamble, par. 1, 2; International Covenant on Civil and Political Rights (1966) [Hereinafter ICCPR] Preamble, par. 1, 2. i.a ]  [23:  Charter of the United Nations (1945) art. 2; Vienna convention on the Law of Treaties (1969), art. 31. ]  [24:  Kelsen, Hans: General Theory of Law and State, The Law Book State, 2007, p. 121; Brownlie Ian, Principles of Public International Law, 5. Ed., Oxford 1998, p. 636; Sepulveda, Magdalena, The Nature of the Obligations under the International Covenant on Economic, Social and Cultural Rights, Antwerpen, Oxford, New York, 2003, S. 174 ss., s. 79 ss. ]  [25:  On pro persona or pro homine principle, commonly applied in the Inter American Human Rights System see: Pinto, Mónica: El Principio Pro Homine, Criterios de Hermenéutica y pautas para la regulación de los derechos humanos in M. Abregú, C. Courtis. [Ed.]: La aplicación de los tratados sobre derechos humanos por los tribunales locales, Buenos Aires 2004, p. 163; Condä, H.Victor: A Hand Book of International Human Rights Terminology, 2004, p. 108. ] 

- Primacy of human rights: In cases of conflicts between the treaty and other states commitments decisions shall be taken, that give priority to human rights before other interests[footnoteRef:26]. [26:  See Inter-American Human Rights Court, Sawhoyamaxa vs Paraguay, Corte IDH. Caso Comunidad Indígena Sawhoyamaxa vs. Paraguay. Decision of March 29th of 2006. Serie C No. 146, par. 140, at  http://www.corteidh.or.cr/pais.cfm?id_Pais ] 

- Principle of equality and non-discrimination for all human beings[footnoteRef:27]: all human beings have to be treated in an equal manner before the law. Priority and if needed special treatment should be given to marginalized and disadvantaged groups in order to ensure material equality and elimination of discrimination. [27:  UDHR arts.1 and 2, ICESCR arts. 2.2 and 3; ICCPR arts 2.1 and 3; CEDAW (1979); CERD (1965) i.a.] 

- Transparency and information[footnoteRef:28].: All state conducts linked to the activities of TNCs and other business shall be transparent. Information shall be available to the public. Mechanisms of recourse shall be available to ensure access to information, especially for affected communities. This applies for example in cases of concessions or contractual relations between state and TNCs and other business. [28:  On transparency in cooperation see: Vienna Declaration and Programme of Action, adopted 25 June 1993, U.N. GAOR, World Conference on Hum. Rights, 48th Session, 22d plenary meeting, art. I, par.1, U.N. Doc. A/CONF.157/23 (1993), reprinted in 32 I.L.M. 1661 (1993) [hereinafter Vienna Declaration] art. II, par.74; on the principle of transparency  in trade, development and international investment see: United Nations Conference on Trade and Development (UNCTAD), Transparency, Issues in International Investment Agreements, U.N. Doc. UNCTAD/ITE/IIT/2003/4, U.N. Sales No. E. 04.II.D.7 (2004); on the right to information: UDHR Art. 19; ICCPR art. 19; Inter- American Convention on Human Rights Art. 13; On Transparency in cooperation see Vienna Declaration, supra note 3, art. II, 74.] 

- State accountability for human rights violations related to the activities of Transnational Corporations and other business[footnoteRef:29]: States are the responsible entities to ensure the application of the treaty. They shall individually and jointly regulate the activities of Transnational Companies and other business. Authorities shall be held accountable if they fail to protect human beings against being harmed by Transnational Companies and other business enterprises – or if they assisted or facilitated those enterprises in harming the enjoyment of human rights. Remedy shall be guaranteed territorially and extraterritorially for the victims harmed by Transnational Companies and other business enterprises. [29:  On the principle of accountability see: Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations of International Humanitarian Law, G.A. Res. 60/147, U.N. GAOR, 60th Sess., Agenda Item 71(a), preamble., U.N. Doc. A/RES/60/147 (2006). (“Recognizing that, in honoring the victims’ right to benefit from remedies and reparation, the international community keeps faith with the plight of victims, survivors and future human generations and reaffirms the international legal principles of accountability, justice and the rule of law.”); Eur. Consult. Ass., Guidelines of the Committee of Ministers of the Council of Europe on Eradicating Impunity for Serious Human Rights Violations, 1110th Meeting, Appendix 5 Item 4.8 (2011). “Considering that a lack of accountability encourages repetition of crimes, as perpetrators and others feel free to commit further offences without fear of punishment.” The Committee of Ministers recommends that states establish mechanisms to ensure the integrity and accountability of their agents. States should remove from office individuals who have been found, by a competent authority, to be responsible for serious human rights violations or for furthering or tolerating impunity, or adopt other appropriate disciplinary measures.] 

- Liability of enterprises for human rights offenses[footnoteRef:30]: All clauses of the treaty shall be addressed to ensure the criminal, civil and administrative liability of Transnational Corporations and other business enterprises involved in human rights offenses. [30:  A precedent on the recognition of legal accountability for legal entities including business entities is the Optional Protocol to the Convention on the Rights of the Child on the sale of children, 
child prostitution and child pornography, adopted under General Assembly resolution A/RES/54/263 of 25 May 2000, entered into force on 18 January 2002. Article 3(4) of the Optional Protocol builds on the model adopted at the same time in the UN Convention on organized crime and the Convention against corruption.] 

- States obligations to respect, protect and fulfil human rights territorially and extraterritorially[footnoteRef:31]: The treaty shall ensure that states comply with their obligations to respect, protect and fulfil human rights there where they exercise jurisdiction, territorially and extraterritorially, including in conducts related to the activities of Transnational Corporations and other business. [31:  See i.a. Committee on Economic, Social and Cultural Rights, Report on the Twentieth and Twenty-first Sessions, CESC, 20–21st Sessions, paras. 236, 276, U.N. Doc. E/2000/22, E/C.12/1999/11 (2000); General Comment No. 12: The Right to Adequate Food, U.N. ESCOR, CESC, 20th Session, paras. 14–20, U.N. Doc. E/C.12/1999/5 (1999); General Comment No. 13: The Right to Education; CESC, 21st Session, paras. 46–48 (1999); Principles and Guidelines for a Human Rights Approach to Poverty Reduction Strategies, Office of the High Commissioner for Hum. Rights, paras 47–48, U.N; Doc. HR/PUB/06/12 (2005); Social and Economic Rights Action Centre and the Centre for Economic and Social Rights v. Nigeria, Comm. No. 155/96, A.H.R.L.R. 60 (15th Annual Activity Report), paras. 44–48. See also Olivier De Schutter, International Human Rights Law 242–53 (2010); Manfred Nowak, U.N. Covenant on Civil and Political Rights: CCPR Commentary 37–41 (2d ed. 2005).] 

- Universality, indivisibility, interdependency and interrelation of human rights[footnoteRef:32]: The treaty shall be implemented under the recognition that all human rights are universal, interdependent, and interrelated. All rights are of equal importance. [32:  Vienna Declaration, art. I, par. 5.] 

- Participation[footnoteRef:33]: States conduct in relation with the activities of transnational companies and other business enterprises shall comply with the principle of participation. Especially those individuals and communities whose human rights were harmed by transnational companies and other business enterprises shall be able to participate ex ante and ex post in the decision taking. [33:  See i.a. ICCPR Art. 25; U.N. Doc E/C.12/2001/10 (2001), CESCR: Statement on Poverty and the International Covenant on Economic, Social and Cultural Rights, Par 12; U.N. Doc. A/RES/S-27/2 (2002), G. A. Res. S-27/2, U.N. GAOR, 27th, Special Session: A World Fit for Children, adopted 10 May 2002, par. 32.] 

- Precautionary principle[footnoteRef:34]: when there is no certainty about the exclusion of possible harm that the activities of Transnational Corporations and other businesses can cause to the enjoyment of human rights, the state shall abstain from authorizing, promoting or facilitating the development of such activity.  [34:  See: Commentary to Article 3 of the International Law Commission’s Draft Articles on the Prevention of Transboundary Harm from Hazardous Activities, Report of the International Law Commission on the work of its 53rd Session, U.N. GAOR, Int. Law Commission, 53rd Session, at 155, art. 3, par 14; Case concerning Pulp Mills on the River Uruguay (Argentina. vs. Uruguay.), Judgment, 2010 I.C.J. 14, par. 164 (20 Apr.); Responsibilities and Obligations of States with Respect to Activities in the Area, Advisory Opinion, ITLOS Reports 2011, ¶ 135 (1 Feb.) at: https://www. itlos.org/fileadmin/itlos/documents/cases/case_no_17/adv_op_010211.pdf.] 

- Cooperation[footnoteRef:35]: States shall jointly work towards the implementation of the treaty in good faith and according to the principle of human rights primacy in the regulation, adjudication and enforcement regarding the harmful activities of transnational companies and other business enterprises. [35:  See: U.N. Charter art. 56–55, signed 26 June 1945, 59 Stat. 1031, T.S. No. 993, 3 Bevans 1153 (entered into force 24 Oct. 1945); International Conference on Human Rights, Tehran, Iran, 22 April – 13 May 1968, Final Act of the International Conference on Human Rights, U.N. Doc. A/CONF. 32/41; United States Diplomatic and Consular Staff in Tehran (U.S. v. Iran), 1980 I.C.J. 3, 42 (24 May); Hannum, Hurst: The Status of the Universal Declaration of Human Rights in National and International Law, 25 Georgia J. International & Comparative Law, 1995/96, p. 287, 351–52; Buergenthal, Thomas, International Human Rights Law and Institutions: Accomplishments and Prospects, 63 Wash. L. Rev, 1998, p.  1, 5–6, 8–9; Simma, Bruno & Alston Philip: The
Sources of Human Rights Law: Custom, Jus Cogens, and General Principles, Year Book of  International Law 1988/1989, p. 82, 100–02; De Schutter, Olivier: The Status of Human Rights in International Law, in Krause, Catarina & Scheinin Martin (eds.) International Protection of Human Rights: A Textbook., 2009, p. 39, 41.] 

- Avoiding undue corporate influence and conflicts of interests[footnoteRef:36]: States shall adopt all needed measures to avoid undue corporate influence and conflict of interests in political decision making and in the participation in international institutions where decisions are taken related to the interests of Transnational Corporations and other business. This principle applies to direct participation of companies in public debates or to the participation of individuals or associations related to corporations. [36:  On conflicts of interests see: Peters, Anne; Handschin, Lukas (Editors): Conflict of Interest in Global, Public and Corporate Governance, Cambridge 2012. ] 

- Due process of law and equality of arms[footnoteRef:37]: The use of remedy mechanisms shall be in line with the principle of due process. In this context, equality of arms shall be ensured. Depending on the size and capacities of the involved enterprises, the inversion of the charge of proof might be established in order to correct asymmetries between the involved companies and the affected individuals and communities. [37:  On due process of law and fair trial see: Inter-American Human Rights Curt: Case Velásquez-Rodriguez v. Honduras, Preliminary Objections, Judgment, (ser. C) No. 1, par 91 (26 June 1987); African Commission on Human and Peoples Rights: Principles and Guidelines on the Right to a Fair Trial and Legal Assistance in Africa, principle C (a), DOC/OS(XXX) 247, reprinted in 12 International Human Rights Report, 2005, p. 1180; European Court of Human Rights: Case Conka v. Belgium (Appl. No. 51564/99), judgment of 5 Feb. 2002, par. 75. On Equality of arms see: Cançado Trindade, Antônio: The Construction of a Humanized International Law, Brill, Nijhoff, 2014, p. 1638.] 

3.3.2. Coverage of the Instrument: TNCs and other Business Enterprises: concepts and legal nature in International Law
The experience of work of FIAN has shown the key challenges in regulating Transnational Corporations. An existing gap is the lack of determination of liability of parent and controlling companies under the jurisdiction of states other than those of the affected. Also enterprises related through contractual relationships or part of the supply chain shall be covered in the treaty[footnoteRef:38]. Therefore the treaty has to focus on TNCs. In order to cover these regulatory needs the treaty shall include clear regulations on the separate and joint extraterritorial obligations of states, in line with the Maastricht Principles on these Obligations of States in the Area on Economic, Social and Cultural Rights[footnoteRef:39]. Legally this will imply setting standards for national companies belonging to TNCs and economic groups. This could provide orientation on the regulation of other national companies. [38:  On this lack of regulation see: International Council on Human Rights: Beyond Voluntarism, Human Rights and developing international obligations for companies, Versoix 2002; Queinnec, Yann; Bourdon William: Regulating Transnational Companies, 46 proposals, Sherpa, Paris 2010; International Commission of Jurists Geneva: Needs and Options for a New International Instrument In the Field of Business and Human Rights, June 2014, p. 30 ss.]  [39:  Maastricht Principles on the Extraterritorial Obligations of States in the Area of Economic, Social and Cultural Rights (2011), at: http://www.etoconsortium.org/nc/en/library/maastricht-principles/?tx_drblob_pi1%5BdownloadUid%5D=23.  ] 

From the perspective of the affected individuals and communities it is irrelevant if the enjoyment of human rights is impaired by a Transnational Corporation or a national company. The main issue is prevention or remedy. Nonetheless, our institutional experience shows that the hardest challenges regarding regulation, liability and access to remedies relate to the cases in which transnational companies are involved, due to their flexibility, their changing operating modus, their power and sometimes the support by their home States. Therefore FIAN believes that the debate on the treaty should stay focused on the regulation of transnational companies. Standards for national companies are then implied as a corollary.
Regarding the concepts of enterprises FIAN considers that the IGWG should not be stocked in the definition of TNCs, but ensure that the existing challenges in regulation of groups or networks of companies are identified and faced.
Even if the parent-subsidiary relationship is the most analysed structure when determining due diligence and liability of legal entities conforming an economic group, nowadays groups of enterprises involved in transnational operations are not necessary connected to a central controlling node, but can be linked through cross cutting investments, division of tasks across groups of companies, participation in the supply chain, contractual relationships (including credits, franchises and other) i.a. The recognition of these kinds of linkages between the legal entities is necessary to determine the influence that related companies have in a specific human rights offenses they are involved in, to determine due diligence and liability, independently of the concept of TNC. (See later the part on liability 3.3.6).
On the international legal nature of companies, FIAN affirms that the main subjects of international law are states[footnoteRef:40] and these shall continue being the only entities in charge of the individual or joint implementation of the treaty. Such implementation takes place in exercise of the mandate conferred by the people for states to work for public interest based on the principle of human dignity, as opposed to states as instruments to serve private interests. Given the fundamental role of Human Rights for a government of the people, by the people and for the people, it is the States that carry human rights obligations and hence can violate human rights and must be held accountable for human rights violations. Moreover for simple pragmatic reasons the implementation of any treaty can only be guaranteed if states are in charge of its enforcement, jointly and individually. [40:  See i.a. Küngt, Manfred; Eckert, Martin K: Repetitorium zum Völkerrecht, Stuttgart, Wien 1993, p. 46. ] 

While TNCs and other business enterprises can be seen to have pre-positive obligations derived from human rights obligations of the related states, they do not have human rights obligations, nor shall they be covered by human rights law, since they are not mandated by the people, but by their shareholders and investors and by their very nature do not work for the public good but for profit. Business legal entities of transnational or national character are duty-bearers under national laws and shall be liable under such laws for the harm they do to the enjoyment of human rights. Clear mechanisms of cooperation of various national jurisdictions need to be established by the treaty in order to provide effective protective remedy against harm done by TNCs[footnoteRef:41]. [41:  A precedent of this kind of cooperation is The Protocol to the Convention against Organized Crime to prevent, Suppress and Punish Trafficking in Persons, especially Women and Children, concluded with the objective “to facilitate convergence in national approaches with regard to the establishment of domestic criminal offences that would support efficient international cooperation in investigating and prosecuting trafficking in persons cases” and “to protect and assist the victims of trafficking in persons with full respect for their human rights” available at United Nations Office on Drugs and Crime web site: http://www.unodc.org/unodc/treaties/CTOC/. ] 

FIAN is concerned about the collusion between TNCs and States and the ongoing corporate capture of policy spaces, internationally and nationally[footnoteRef:42]. In some countries corporations have also captured the territories, and the administrative, legislative and even the adjudicatory systems. TNC are entities licensed by states and shall not have standing in international human rights law. Human rights historically and conceptually legitimize, instruct and limit the powers of States, based on people’s sovereignty. Transnational corporations have no legitimate governance functions. Giving transnational companies any status in international human rights law, promotes corporate capture and undermines human rights. [42:  On corporate capture see i.a: Miller, David: Corporate strategy, corporate capture: Food and alcohol industry lobbying and public health, at http://csp.sagepub.com/content/30/4/564.short.] 

3.3.3. What human rights should be covered under the Instrument with respect to activities of TNCs and other business enterprises? 
Based on the principles of interdependency and indivisibility, all those human rights should be covered by the treaty, whose objects can be harmed by TNCs and other business enterprises and for which States therefore have an obligation to protect the related human rights objects against harm done by TNCs and other business. 
Following its mandate FIAN, wants to highlight that economic, social and cultural rights deserve special protection under the envisaged treaty. A limitation to what is currently considered gross abuses or grave and systematic abuses would not cover the existing gaps in protection, since the concept of gross abuses used in criminal law has been interpreted in a restrictive manner, and would ignore the majority of offenses that FIAN documented in its work, including those of the right to adequate food and nutrition and the related rights illustrated in the rational of these paper. The lack of inclusion of ESCR abuses would generate a discriminatory treatment among victims of civil and political right abuses on the one hand and on the other hand communities affected by ESCR offenses. This would contradict the principle of indivisibility and interdependency of human rights.
Furthermore we consider that states, according to their legal culture and democratic debates, when implementing the treaty, would have to decide which offenses they cover by criminal, administrative and or civil liability, depending on the nature of the offenses.
3.3.4. Obligations of States to protect Human Rights against TNCs and other business enterprises - including extraterritorial obligations 

States obligation to protect human rights territorially and extraterritorially should be clearly spelled in the treaty, following the jurisprudence of the diverse treaty bodies and the work of various special rapporteurs, as well as the standards reflected in the Maastricht Principles on the Area of Economic, social and Cultural rights[footnoteRef:43]. [43:  De Schutter, Olivier; Eide, Asbjørn;  Khalfan, Ashfaq; Orellana, Marcos; Salomon, Margot, Seiderman, Ian: Commentary to the Maastricht Principles on Extraterritorial Obligations of States in the area of Economic, Social and Cultural Rights, Human Rights Quarterly 2012, especially the parts regarding articles 24 to 27, p. 1133 ss. (in [Hereinafter: Commentary to ETO Principles] at: http://www.etoconsortium.org/nc/en/library/maastricht-principles/?tx_drblob_pi1%5BdownloadUid%5D=63;  ESCR-Net: Global Economy, Global Rights A practitioners’ guide for interpreting human rights obligations in the global economy, at: https://www.escr-net.org/sites/default/files/e7f67ea7483fd5bad2dd4758b597d8ff/Global%20Economy%20Global%20Rights.pdf.] 

Unfortunately the article 2 of the Guiding Principles on Business and Human rights created confusion regarding the extraterritorial obligation to protect already recognized in other standards[footnoteRef:44], mentioning it only as a mere “expectation” that companies would respect the enjoyment of human rights abroad. This shortcoming should be clearly corrected. Furthermore the extraterritorial dimension of this obligation should be developed stating that all States must take necessary measures to ensure that transnational corporations which they are in a position to regulate do not nullify or impair the enjoyment of human rights, including the ecological rights. These include administrative, legislative, investigative, adjudicatory and other measures. All other States have a duty to refrain from nullifying or impairing the discharge of this obligation to protect. [44:  International Standards recognizing extraterritorial obligation of states to protect are i.a: UN Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 12: The Right to Adequate Food (Art. 11 of the Covenant), 12 May 1999, par. 27; UN Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 14: The Right to the Highest Attainable Standard of Health (Article 12 of the Covenant), 11 August 2000, par. 39; 54 UN Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 15: The Right to Water (Arts. 11 and 12 of the Covenant), 20 January 2003, par. 33; 55 UN Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 19: The right to social security (Art. 9 of the Covenant), 4 February 2008, par. 54; 56 UN Committee on Economic, Social and Cultural Rights (CESCR), ‘Statement on the obligations of States Parties regarding the corporate sector and economic, social and cultural rights’, 20 May 2011, par; 5. 57 UN Committee on the Rights of the Child (CRC), General comment No. 16 (2013) on State obligations regarding the impact of the business sector on children’s rights, 17 April 2013, CRC/C/GC/16, par 43; 58 Maastricht Principles on Extraterritorial Obligations of States in the area of Economic, Social and Cultural Rights, Principle 25 (2012). UN Committee on the Rights of the Child (CRC), Consideration of reports submitted by States parties under article 44 of the Convention: Concluding observations: Australia, 28 August 2012, CRC/C/AUS/CO/4, par. 27; 36 UN Committee on the Rights of the Child (CRC), Consideration of reports submitted by States parties under article 44 of the Convention: Concluding observations: Bahrain, 3 August 2011, CRC/C/BHR/CO/2-3, par. 20-21; 37 UN Committee on the Rights of the Child (CRC), Consideration of reports submitted by States parties under article 44 of the Convention: Concluding observations: Monaco, 29 October 2013, CRC/C/MCO/CO/2-3, para. 20; 38 UN Committee on the Elimination of Racial Discrimination (CERD), Reports submitted by States parties under article 9 of the Convention: International Convention on the Elimination of All Forms of Racial Discrimination: addendum: Information provided by the Government [of] Canada on the implementation of the concluding observations of the Committee on the Elimination of Racial Discrimination - Canada (CERD/C/CAN/CO/19-20), 4 April 2012, par. 14.] 

Regarding the bases for protection the treaty should stipulate that states must adopt and enforce measures to protect human rights through legal and other means, including diplomatic means, in each of the following circumstances[footnoteRef:45]: [45:  See: Commentary to ETO Principles, p. 1137. ] 

a)	When the harm or threat of harm originates or occurs on its territory;
b)	Where the corporation, or its parent or controlling company, has its centre of activity, is registered or domiciled, or has its main place of business or substantial business activities, in the State concerned;
c)	Where there is a reasonable link between the State concerned and the conduct it seeks to regulate, including where relevant aspects of a company’s activities are carried out in that State’s territory;
d) 	Where any conduct impairing human rights constitutes a violation of a peremptory norm of international law. Where such a violation also constitutes a crime under international law, States must exercise universal jurisdiction over the corporations bearing responsibility[footnoteRef:46]. [46:  On basis for protection under the extraterritorial obligation to protect see: Maastricht Principles on Extraterritorial Obligations of States in the area of economic, Social and Cultural Rights, Principle 25 and Commentary to the ETO Principles, p. 1137 ss.] 

Furthermore FIAN considers that the mere limitation to states obligation to respect might fall short when it refers to state`s conduct related to human rights offenses perpetrated by TNCs and other businesses. In fact, documented cases show how state action beyond their territories enables the human rights abuses by the companies in an active manner, for example: through the signature of investment and trade agreements giving priority to the corporate sector and profit over human rights, through pressure to the receptor states of development cooperation and aid to pave the way for harmful investments[footnoteRef:47]. [47:  See e.g.: Working Group on Mining and Human Rights in Latin America: The impact of Canadian Mining in Latin America and Canada’s Responsibility Executive Summary of the Report submitted to the Inter-American Commission on Human Rights, at: http://www.dplf.org/sites/default/files/report_canadian_mining_executive_summary.pdf; Permanent Peoples Tribunal, session on the Canadian mining Industry, hearing on Latin America, Montreal, Canada, may 29 – June 1, 2014, p. 4,5.] 

States, under the influence of experts related to the corporate sector, can establish laws and policies favourable to harmful investments by companies abroad, acting in complicity with the involved TNCs[footnoteRef:48]. These State measures amount to breaches by these States of their obligations to respect the enjoyment of human rights abroad. FIAN is of the view that the treaty shall also refer to states’ obligations to extraterritorially respect human rights in their policies and conducts relating to the activities of TNCs and other business. [48:  Ibidem.] 

In context frame, and in line with the Maastricht Principles on ETOs 19 to 21, the treaty should reaffirm in its clauses that all States must take action, separately, and jointly through international cooperation, to respect the economic, social and cultural rights of persons within their territories and extraterritorially especially regarding their conduct related to activities of TNCs and other businesses. This warrants special attention when signing trade and investment agreements, or when international cooperation policies and actions are designed and implement. Another field of application is States’ diplomatic work.
Moreover, the treaty should stipulate that all States must refrain from any conduct which: a) impairs the ability of another State or international organisation to comply with that State’s or that international organisation’s obligations as regards the activities of TNCs and other business enterprises; or
b) aids, assists, directs, controls or coerces another State or international organization to breach that State’s or that international organisation’s human rights obligations, where the former States do so with knowledge of the circumstances of the act[footnoteRef:49]. [49:  On states obligation to protect extraterritorially and its fundaments in international law see: Commentary to ETO Principles, p. 1133 ss.] 

In compliance with their obligations to protect and respect, States parties to the treaty – when acting in the context of intergovernmental organisations including international financial institutions  – shall ensure that these act in coherence with the States Parties obligations under the current Covenant. States have to take all reasonable steps to ensure that the relevant organization does not assist TNCs and other businesses in harming human rights, and that – on the contrary – the organization protects the enjoyment of human rights against being impaired by TNCs and other business enterprises[footnoteRef:50]. [50:  See Maastricht Principles on the Extraterritorial Obligations of States in the Area of Economic, Social and Cultural Rights, principle 15 and Commentary to the ETO principles, p. 1118-1120.] 

3.3.5. Enhancing the responsibility of TNCs and other business enterprises to respect human rights, including prevention, mitigation and remediation 
States have the human rights obligation to protect against conduct of transnational companies and other business that impair the enjoyment of human rights. Obligations of TNCs and other business enterprises to be incorporated in the national civil, administrative and criminal law should include the following:
- To abstain from any conduct, project or activity threatening or causing harm to the enjoyment of human rights or leading to related ecological harm.
- To report on policies they have, in order to prevent harm to the enjoyment of human rights. This obligation can be regulated in different ways depending on the size, nature and capacity of the business legal entity.
- To carry out ex ante and ex post and independent human rights and environmental impact assessments and adopt the required corrective measures in order to eliminate harm to the enjoyment of human rights and to the ecology. This obligation can be regulated in different ways depending on the size, nature and capacity of the business legal entity.
- To have effective and transparent information procedures for individuals and communities potentially affected by the activities or projects of the specific enterprise, without excluding their responsibilities to respect the results of prior and informed consent.
- To establish a vigilance plan in order to be able to identify risks of human rights and ecologic harm and to adopt the needed measures in order to prevent or stop impairing the enjoyment of human rights. These plans shall be available for the public. This obligation can be regulated in different ways depending on the size, nature and capacity of the business legal entity.
- To apply the precautionary principles when there is no certainty if an activity will impair the enjoyment of human rights or will harm ecosystems and climate.
- To abstain of influencing in or impeding previous consultations with affected communities or individuals carried out by states in exercise of their obligation to protect. We affirm that previous consultations are a duty of states.
- To abstain from harassment and criminalization of human rights defenders and whistle-blowers.
- To abstain from abusive and dilatory use of recourse mechanisms and other legal remedies thereby impeding the protection of threatened or affected individuals and communities (obstruction of justice).
- To comply prompt and effectively with the commitments acquired in negotiations carried with threatened or affected individuals and communities. 
- To comply promptly and in good faith with administrative, judicial and quasi-judicial decisions protecting the enjoyment of human rights of individuals and communities that may be negatively affected by their conduct, including compliance with the ordered compensation, rehabilitation and adoption of measures to avoid repetition of the offenses.
Companies shall be held accountable for the non-compliance with these duties.
States should monitor the activities of TNCs and other business to ensure that such regulations are implemented. For this aim states should create specific monitoring bodies. These entities should be in charge of the supervision of TNCs and other companies' compliance with these obligations within state's jurisdiction.
Also in exercise of their obligation to protect with a view to prevention, states should establish administrative procedures, as for example human rights and environmental licenses as conditions to permit hazardous projects or activities carried out by TNCs and other companies. The implementation of a project or activity without the respective licenses or permits shall be punished.
Beyond compensatory remedy mechanisms (see section 3.6 on liability and 3.7 on remedies) precautionary measures should be available for communities and individuals threatened to suffer human rights and ecological harm caused by the conduct of TNCs and other companies, so that such conduct or project can be suspended by the judicial power until an impartial body determines if the activities are harmful for the enjoyment of human rights or not. In the case of harm, the respective state or states shall adopt all needed measures to stop the continuation of the project or activity.
3.3.6. Legal liability of TNCs and other business enterprises: What standard for corporate legal liability and for which conduct? 

Under their obligation to protect human rights territorially and extraterritorially, States have to provide criminal, administrative and civil liability mechanisms for enterprises involved in human rights offenses. The treaty should stipulate a legal framework identifying which conduct of TNCs and other business is to be considered an offense of human rights for which companies or natural persons from such companies shall be liable[footnoteRef:51]. FIAN has provided examples of offenses related to the human right to food and nutrition described in the part 3.1.1 of this document. [51:  A precedent of an international instrument stipulating standards regarding the criminal offenses that states have to regulate with regard to non-state actors and establishing that states have establish liability for legal persons is the United Nations Convention against Transnational Organized Crime, available at: http://www.unodc.org/documents/treaties/UNTOC/Publications/TOC%20Convention/TOCebook-e.pdf. ] 

The most challenging aspect under our experience is the allocation of liability to companies involved in human rights offenses in the context of the activities of groups of enterprises or undertakings composed by diverse legal entities or the determination of liability of companies indirectly involved in human rights offenses but linked to the directly involved legal entities through contractual relationships or other kinds of controlling positions not necessary evident in the legal structure.
FIAN would like to highlight the following aspects:
a) Groups of enterprises should be obliged to declare their existence and the enterprises confirming the group or the specific supply chain, in order to facilitate determination of liability of all enterprises jointly harming the enjoyment of human rights[footnoteRef:52]. [52:  This obligation exists in some countries for the control of payment of taxes, competition and labor law among others. The IGWG could for example explore the law 222/95 of the republic of Colombia.] 

b) Situations need to be defined where the corporate veil should be lifted to determine full liability from crimes and offences impairing the enjoyment of human rights. Mechanisms used in other fields of law as for example in competition, taxes or labour law should be explored and its inclusion in the treaty should be at least considered in the negotiations[footnoteRef:53]. [53:  See for example: Miller, Sandra K. Piercing the corporate veil among affiliated companies in the European community and in the us.: a comparative analysis of U.S., German, and U.K. veil-piercing approaches in American Business Law Journal Volume 36, Issue 1, pages 73–149, 1998. ] 

c) Mechanisms shall be explored that ensure the liability of parent companies or other companies related to the specific subsidiary or related company directly harming the enjoyment of human rights. To this aim, the working group should explore theories and models existing in diverse legal systems to determine criminal liability, including the theories of "directing mind", the "respondent superior" or the "corporate culture"[footnoteRef:54]. The norms included in this respect in the treaty should be developed on the light of the bona fides and effectiveness principle[footnoteRef:55]. This allows tackling the mentioned challenges in the diverse legal cultures different states in a way that provides the most effective protection. [54:  See: Wells, Celia, “Corporate Liability Principles” paper for the ICJ Panel on Corporate Complicity; Stewart, James G. Corporate war crimes, Open Society Justice Initiative, 2012.]  [55:  See:  3.3.1. of this document.] 

d) In order to ensure equality of arms and due process for the victims, inverting the burden of proof regarding for example due diligence of parent or controlling companies should be included in the treaty. Clear rules for its application should be incorporated in the treaty, including the size of the company, if the company was informed about the harm or real risk of harm, foreseeable character of the harm, common means of the involved companies and the related permissive or impulsive corporate culture.
e) Clear norms should be included regarding the definition of complicity to determine criminal liability in the cases of parent or controlling companies involved in human rights offenses by subsidiaries or contractual related legal entities[footnoteRef:56]. [56:  See: International Commission of Jurists, Corporate Complicity and Legal Accountability, Vol. 1-2, Geneva 2008.] 

f) Regarding international liability, the IGWG should analyse the possibility to extend the jurisdiction of the International Criminal Court to business legal entities, taking into account the gravity of the offenses to human rights perpetrated by TNCs and other enterprises. The IGWG should discuss if business legal entities shall be included under the jurisdiction of the International Criminal Court. FIAN underlines that it must be ensured that the recognition of international criminal liability does not imply in that business legal entities acquire international legal personality.
FIAN is concerned about TNCs and other business enterprises making increasing use of international investor state dispute settlement (ISDS) mechanisms in trade agreements and international investments agreements, to impair the ability of a State to comply with that State’s human rights obligations. These can include the obligation to hold TNCs and other business liable in cases of human rights related offenses in national law. For this matter we ask the IGWG to evaluate whether the practice of international ISDS should be discontinued and replaced by rights-compliant mechanisms in national jurisdictions[footnoteRef:57]. [57:  See: Peterson, Luke Eric: Human Rights and Bilateral Investment Treaties, Mapping the Role of Human Rights Law within investor-state arbitration, Rights and Democracy, Québec 2009. ] 

3.3.7. Building national and international mechanisms for access to remedy, including international judicial cooperation, with respect to HR abuses by TNCs and other business enterprises.
The obligation of states to adopt effective remedy mechanisms[footnoteRef:58] for communities suffering harm caused by TNCs and other companies shall be included in the treaty, including those of administrative, quasi-judicial and judicial character.  Those mechanisms should ensure restitution, compensation, indemnity, rehabilitation and guarantees of non-repetition for the victims. [58:  On access to remedy see: UDHR art. 8; the ICCPR (Article 2 (3)); Convention against Torture and other Forms of Cruel, Inhuman or Degrading Treatment or Punishment (Articles 13 and 14); the International Convention on the Elimination of All Forms of Racial Discrimination (Article 6); the Convention on the Rights of the Child (Article 39); the American Convention on Human Rights (Articles 25 and 63 (1)); the African Charter on Human and Peoples’ Rights (Article 7(1)(a)); the Arab Charter on Human Rights (Articles 12 and 23); the European Convention on Human Rights (Articles 5 (5), 13 and 41); the Charter of Fundamental Rights of the EU (Article 47) and the Vienna Declaration and Program of Action (Article 27). Although the International Covenant on Economic, Social and Cultural Rights makes no express provision regarding remedy, the Committee has reaffirmed that an obligation to provide remedies is inherent in the Covenant,  for example, in General Comment 9 on The Domestic Application of the Covenant, adopted in Dec. 1998, U.N. Doc. E/C.12/1998/24 (1998). ] 

The main barrier that FIAN has identified in the case of offenses by TNCs is the lack of remedy mechanisms in the countries where the parent or controlling companies of the directly perpetrating legal entities are located. The treaty should stipulate that a State Party must take the necessary measures to ensure through judicial, administrative, legislative or other appropriate means, that those affected by the conduct of a transnational corporations or other business enterprises have access to effective judicial remedy[footnoteRef:59], in each of the following circumstances: [59:  See Maastricht Principles on the Extraterritorial Obligations of States in de Area of Economic, Social and Cultural Rights, Principles 25 and 37 and Commentary to the ETO Principles, p. 1160 ss. ] 

a) when the victims of corporate crimes or offences against human rights resides in  its territory;
b) when the conduct amounting to a corporate crime or offence against human rights occurs within its territory and/or jurisdiction; even if the victims of the harm generated by such conduct happen to live abroad;
c) when the incriminated corporation or its parent or controlling company has its centre of activity, is registered or domiciled, or has its main place of business or substantial business activities in the State party concerned; 
d) when the conduct amounting to corporate crimes or offenses against human rights occurs outside the State’s territory, but these abuses are committed by an entity that has a business relationship with an enterprise in the territory or jurisdiction of the State, and this enterprise knew or should have known about its business partner’s crimes or offenses against human rights, and benefitted economically from this relationship or enabled, exacerbated or facilitated the offense via this relationship.

In situations where several States are involved, the IGWG should consider the possibility for victims seeking legal remedy to choose among the States involved a State for the forum, and a (possibly different) State whose laws will be applied in the action for remedy[footnoteRef:60]. [60:  See i.a. Les Entreprises Transnationales et leur Responsabilité Sociétal at https://www.asso-sherpa.org/wp-content/uploads/2013/11/Fiche-OIF-2010.pdf; The IGWG could explore the concept of forum convenience.] 

In order to ensure equality of arms[footnoteRef:61] for the affected individuals and communities affected by human rights abuses by TNCs and other business, States should be obliged in the treaty to adopt mechanisms to ensure qualified legal assistance, covering of costs, support for the collection of evidence among others.  Furthermore sanctions should be established for business enterprises using dilatory mechanisms to undermine effective justice for the affected communities and individuals. [61:  See: part 3.3.1 of this submission.] 

In order to ensure the enforceability of judicial decisions, the IGWG should explore mechanisms to ensure that the patrimony of parent or controlling companies can be prosecuted wherever the specific company has its assets, independently of its domicile, researching and following the models adopted in other fields of international law, as for example money laundry and corruption.
The treaty should provide procedures how the involved states will provide each other mutual legal assistance, transfers of criminal proceedings, how they set up joint investigative bodies, cooperate in joint adjudication, in law enforcement and enforcement of judgments[footnoteRef:62]. Provisions for mutual legal and judicial assistance and mandatory cooperation in good faith among the States involved shall facilitate the collection of evidence, investigation, trial and enforcement of judicial decisions in cases of transnational nature[footnoteRef:63]. These States obligations shall extend to all cases of corporate harm under the Treaty for which the States have jurisdiction. FIAN has detailed proposals to make for such procedures and institutions, but these go beyond the scope of the current submission. [62:  See Maastricht Principles on the Extraterritorial Obligations of States in the Area of Economic, Social and Cultural Rights, principle 27 and Commentary to the ETO Principles, p. 1145.]  [63:  A precedent of this kind of cooperation is the Protocol to the Convention against Organized Crime to prevent, Suppress and Punish Trafficking in Persons, especially Women and Children, concluded with the objective “to facilitate convergence in national approaches with regard to the establishment of domestic criminal offences that would support efficient international cooperation in investigating and prosecuting trafficking in persons cases” and “to protect and assist the victims of trafficking in persons with full respect for their human rights” available at United Nations Office on Drugs and Crime web site: http://www.unodc.org/unodc/treaties/CTOC/. 
] 

Finally, at the international level, a treaty body should be created with the mandate to monitor the implementation of the provisions of the Treaty. Moreover a study centre on TNCs and other business enterprises should be created, that assists the treaty body in its monitoring efforts and provides information of public interest of TNC activities impacting human rights.  
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