IADL COMMENTS ON THE ADVISORY COMMITTEE’S DRAFT DECLARATION ON THE RIGHT TO PEACE

On 5 July 2012, the Human Rights Council adopted resolution 20/15 by which it decided to establish an open-ended intergovernmental working group to negotiate a draft UN Declaration on the right to peace, on the basis of the draft submitted by the Advisory Committee (A/HRC/C/20/31) without prejudging relevant past, present and future views and proposals. 

IADL warmly welcomes the establishment of such a Working Group as a step forward toward the codification of the human rights to peace.

Since its foundation in 1946, IADL has always upheld peace as a basic principle in international relations and a right of all humankind. For this reason, IADL welcomes the Draft Declaration prepared by the Advisory Committee appreciating in particular the new approach to the right to peace, having peace as a concept that far exceeds the “peace is the absence of war” scheme, and relates much more to the fulfillment of other human rights in the absence of war, violence or threats. 

Notwithstanding, the IADL considers that the standards established in the Draft resolution can be higher. The IADL sees the HUMAN RIGHT TO PEACE as an intersectional right, having implications in the interpretation of many other human rights. In this respect, the IADL welcomes the introduction of gender perspective in the declaration.

Having seen the new approach correctly adopted, the IADL recommends to substitute “right of individuals and peoples to peace” by “human right to peace” for such change would be broader, including both individuals, groups and peoples. This change has to be applied and implemented throughout the whole declaration.

In particular

The IADL issues the following specific observations to the Draft.

Article 1.

Article 1.4 must be rephrased. The use or threat of use of force in international relations is prohibited under international law as a rule of ius cogens. For such reason, the IADL recommends to modify the phrasing to the following “The use or the threat of use of force is incompatible with the Right to Peace, the UN Charter and International Law; accordingly, States must conform their behavior to this requirement.”

We request Article 1.5 to read as follows “Peaceful means to settle disputes constitutes a rule of jus cogens, consequently, it is mandatory for States to comply with this rule.”

Article 2.

THE IADL STRONGLY REJECTS the terms of Article 2.3. The article seems to introduce in the declaration the responsibility to protect doctrine which IADL strongly opposes at this time given the potential for use by big powers to justify illegal aggression under the guise of the responsibility to protect. The doctrine is not enshrined in an international treaty nor has it ripened into a norm of customary international law. The IADL strongly recommends to remove such article from the declaration..

We request in Article 2.6 to add at the end. “For such purposes States are under the obligation to create and maintain effective, fair and prompt judicial remedies in compliance with International Law. These remedies must aim at granting the right of the victims and its families to know the truth.”

It is clear that Peace can never be achieved on the absence of justice. The right to effective, fair and prompt judicial remedies has been established in the International Covenant on Civil and Political Rights, and as such it is binding for States. It is important to stress on the need to have such remedies in order to grant social peace and prevent peoples to recourse to unlawful ways of dispute settlements out of the institutional remedies.

The IADL finds that Article 2.8 must be understood and evaluated in light of article 26 of the UN Charter. In such understanding, article 2.8 should be moved to article 3:1 with the following phrasing “States are under the obligation of progressive disarmament. For such purposes, weapons trade policies must be established and enforced. Accordingly, military and military budgets should be progressively reduced, diverted the funds into human development. Militaries shall be subject to democratic control and are forbidden to participate in politics. States should refrain from the use of military forces for the maintenance of public order and security.”

Article 3.

Along with the IADL’s support to the Japanese Global Article 9 Campaign, The IADL recommends to add the following phrase to Article 3.1:  “States shall establish mechanisms for its people to determine and create peace clauses within domestic constitutions”.  The IADL recognizes peace constitutions as fundamental for the release of regional tensions and as a way to promote development and peace.

The IADL recommends to addition Article 3.4 with the phrase "including elimination of foreign military bases, individual or multinational, as an effective system to ease regional military tensions"
The following phrase should be added to the end of Article 3.5: “It is contrary to the United Nations Charter to increase military expenditure by neglecting human rights and human security”

The IADL finds necessary to add an Article 3.6 stating “Outsourcing of weapons creation, design, production and manufacture to developing countries is forbidden. Development through the weapon industry is incompatible with the Human Right to Peace”.

The IADL recommends to addition Article 3.4 with the phrase "(peace zones and of nuclear weapon-free zones), including elimination of foreign military bases, an effective constitutional system to ease regional military tensions"

Article 4.

We request that Article 4.3 should include distribution of information as well. The right to information has to be seen in its double perspective, both passive and active. As the Inter-American Court of Human Rights pointed in its Advisory Opinion on the legality of mandatory association of people to the Journalist Bar, the right to information includes both the right to receive information as well as to distribute the information, both being interdependent as they are the two sides of the same process of communication.

Article 5. 

We request that in Article 5. The phrase “Members of any military or other security institutions have the right to disobey orders that are manifestly contrary to international law and the right to peace,” should be moved to the first paragraph and the following phrase should be added at the end of this article: “No sanction, investigation or process will be raised against anybody opting for conscientious objection”.

Article 6.

The IADL STRONGLY OPPOSSES the existence and terms of this clause and requests its complete removal from the declaration.

We understand that “private contractors” are mercenaries under a wide and bona fide interpretation on the Convention on Mercenaries. “Contractors” are private soldiers, concept which in essence and substance results incompatible with international law.

The IADL sees extremely dangerous to use a “Right to Peace” Declaration to legalize an activity that has eroded peace and international stability for so long in so many wrongful ways.

The legalization of mercenaries under the nomenclature of “private militias or contractors” does not belong to this declaration.

It is our view, that what should be done is to recommend the creation of an additional protocol to the Convention on Mercenaries, widening its scope and including, as it should be, private militias and contractors as forbidden entities under international law.

The IADL strongly opposed the adoption of a new naming for an old wrong, and rejects the use of the terms “private militias” and “contractors” for they must be called as what they are, mercenaries.

We request this article to be eliminated from this Declaration.

Article 9.

We request article 9.1 to addition the following: “In order to accomplish such aims, w waging war in culturally or environmentally protected areas is forbidden”.

Thank you.
