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The Center for Reproductive Rights greatly appreciates the opportunity to contribute to this report,
which presents a critical opportunity for greater elaboration on states' obligations under
international human rights norms to guarantee all individuals the ability to effectively exercise the
broad range of human rights including within families, such as the right to equality and non-
discrimination, the right to determine the number and spacing of their children and to be free from
violence. The Center is a global legal advocacy organization dedicated to promoting reproductive
rights as fundamental human rights that states are obligated to respect, protect and fulfill.
Headquartered in New York, with regional offices in Bogota, Nairobi, Geneva, Kathmandu and
Washington, D.C., the Center works on a range of issues related to this report, including the rights
to determine the number and spacing of one’s children, access to the full range of sexual and
reproductive health information and services, and freedom from discrimination, violence and
coercion.

. Individuals are the holders of human rights
In accordance with the international human rights framework, although there are a number of
human rights that relate to the family, the individual members of the family are the rights-holders to
whom states have specific legal obligations. States are obligated to ensure that all measures they
take which relate to the family comply with the full range of rights afforded each individual. In this
regard, states should not invoke protections of the family or traditional family values as a
justification or excuse for infringing on each individuals' ability to effectively exercise his or her
human rights.

. A constellation of human rights held by individuals relate to relationships within
families and childbearing

Although the family unit itself does not possess human rights, a constellation of human rights that
are held and exercised by individuals relate to relationships within families and the right to make
decisions around one's family and childbearing. For example, the Convention on the Elimination of
all forms of Discrimination Against Women (CEDAW) protects women's right to enter into
marriage on the basis of equality, the freedom to choose a spouse and to enter into marriage only
with free and full consent, and the right to freely decide if and when to bear children and to have
access to the information and resources to exercise these rights.! The International Covenant on
Civil and Political Rights guarantees the right to found a family and requires states to ensure
spouses equality of rights and responsibilities within marriage and in its dissolution.? Under the
Convention on the Rights of Persons with Disabilities (CRPD), states must “eliminate
discrimination against persons with disabilities in all matters relating to marriage, family,
parenthood and relationships,” to guarantee people with disabilities the right to enter into marriage
on the basis of free and full consent, determine the number and spacing of their children, and retain
their fertility.> CEDAW and the Convention on the Rights of the Child also protect the right to be
free from violence, including within the family.* International human rights norms further protect
all individuals' right to be from discrimination on the basis of sex, gender, marital status, sexual
orientation, gender identity, disability, and health status, among a range of other grounds,® and



recognize that families exist in different forms, including as nuclear families, extended families,
unmarried parents, interracial couples, same-sex couples and single parents, among others.®

A. The Right to the Full Range of Sexual and Reproductive Health Information and

Services
In interpreting these provisions and providing authoritative guidance to states, UN Treaty
Monitoring Bodies (UNTMBSs) have elaborated on the measures states must take to respect, protect
and fulfill individuals' rights as they pertain to relationships within families and the right to make
decisions around one's family and childbearing. UNTMB's have made clear that these provisions
require states to guarantee all individuals access to the full range of sexual and reproductive health
services, including quality maternal health care; contraceptive information and services, including
emergency contraception; and safe abortion care,’ free from discrimination, violence and coercion.®

Human rights bodies have also addressed individuals' right to access assisted reproductive
technology. In Artavia Murillo et al. v. Costa Rica, the Inter-American Court of Human Rights
noted that " the decision to have biological children using assisted reproduction techniques forms
part of the sphere of the right to personal integrity and to private and family life,"® in finding that
Costa Rica's ban on the use of in vitro fertilization impermissibly violated these rights in a manner
that disproportionately affected women, persons with disabilities, and those from lower
socioeconomic strata.’® The CEDAW Committee has further expressed concern about banning in
vitro fertilization and its effect on women's right to determine the number of their children.!!

B. Positive Measures to Realize Individuals' Rights Related to Family and Childbearing
In addition to guaranteeing all individuals access to the information and resources to make decisions
around if and when to bear children, UNTMBs have also called on states to take a number of
measures that support their ability to exercise rights that are related to family, including by
promoting gender equality and alleviating gender roles and stereotypes. For example, under the
CEDAW Convention, states must prohibit discrimination against women in the workplace on the
basis of pregnancy and guarantee paid parental leave and the subsequent right to return to their
employment.'> To overcome entrenched gender roles and stereotypes, UNTMBs have also called
on states to take measures to increase men and women's equal participation in childcare and other
caretaking responsibilities.”> UNTMBs have further called on states to guarantee all individuals
access to affordable and quality childcare,'* and quality maternal and newborn health care.’®
Furthermore, the CRPD has called on states to provide comprehensive support to parents raising
children with disabilities,'® including financial, social and educational support.t’

C. Elimination of Violence against Individuals within the Family
While several international human rights treaties refer to the family as a fundamental group or unit
within society, it is important to be cognizant of the evolving understanding of the family and its
role within society. While human rights bodies recognize that individuals are entitled to certain
forms of protection in relation to their families, such as protection from arbitrary or unlawful
interference,® as a result of concerted advocacy on behalf of the women's rights and children's
rights movements, outdated conceptions of the family as only a belonging in the private sphere,
which should be free from state interference, have been rejected by international human rights
bodies. The UNTMBs have set forth clear obligations on behalf of states to protect individuals from
violence within family settings, such as by calling on states to eradicate physical and psychological
violence; gender-based violence; domestic violence; sexual abuse and exploitation; marital rape;
child, early and forced marriage; dowry deaths; and honor killings.*°
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D. States measures in relation to individuals and families must comply with the principles

of equality and non-discrimination
International human rights norms protect all individuals' right to be from discrimination on the basis
of sex, gender, marital status, sexual orientation, gender identity, disability, and health status,
among a range of other grounds.?® Human rights bodies further recognize that families exist in
different forms, including as nuclear families, extended families, unmarried parents, interracial
couples, same-sex couples and single parents, among others.?! The right to be free from
discrimination applies to the exercise of the full range of individuals’ human rights, including the
right to found a family and to determine the number and spacing of one’s children. The case of
Atala Riffo and Daughters v. Chile, decided by the Inter-American Court in 2012, is particularly
instructive in this regard. In this case, the Court recognized that the increasing social acceptance of
different forms of the family requires states “promote social progress,” as the failure to do so would
create “a grave risk of legitimizing and consolidating different forms of discrimination that violate
human rights.”?? In noting that “the concept of family life is not limited only to marriage and must
encompass other de facto family ties,”? the Inter-American Court rejected the states’ use of an
individual’s sexual orientation to justify discrimination against her in the context of child custody.?*
Along this same vein, states must ensure that they do not directly or indirectly perpetuate
discrimination against individuals on the basis of their family structure or decisions around
pregnancy and childbearing. Further, states should take positive measures to guarantee equality for
all individuals, including by taking steps to overcome harmful social norms and stereotypes and
remedying social structures that disadvantage members of particular forms of families. For
example, states should take measures to eradicate child, early and forced marriage, to prevent the
perpetuation of discrimination against women and girls within families.?®

I1l.  Recommendations
The Office of the High Commissioner for Human Rights should urge states to comply with their
obligations to respect, protect and fulfill the human rights of all persons in relation to their right to
found a family and to make decisions about if and when to bear children. States should do this by:

e Guaranteeing all individuals access to the full range of quality sexual and reproductive
health services, including maternal health care; contraceptive information and services; safe
abortion care; and assisted reproductive technologies;

e Taking positive measures to enable all individuals to make meaningful decisions around if
and when to bear children, such as promoting gender equality and alleviating gender roles
and stereotypes; providing paid parental leave, quality maternal and newborn health care,
and affordable childcare; and increasing men and women's equal participation in childcare
and other caretaking responsibilities;

e Eliminating forms of violence that take place within family or household settings, including
physical and psychological violence; gender-based violence; sexual abuse and exploitation;
marital rape; child, early and forced marriage; dowry deaths; and honor killings; and

e Eradicating all forms of direct and indirect discrimination against individuals on the basis of
their family structure or decisions around pregnancy and childbearing and guarantee equality
for all individuals, including by taking steps to overcome harmful social norms and
stereotypes and remedying social structures that disadvantage members of particular forms
of families.
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