LOCAL GOVERNMENT AND HUMAN RIGHTS

Questionnaire
( as soon as possible and at the latest by 11 April 2014
1. How is local government organised in your country? Please describe the existing legal framework for the organisation, functioning, competences and financial resources of local government in your country.

The State is organized territorially into municipalities, provinces, and the Autonomous Communities. All these entities enjoy autonomy for the management of their respective interests.

The Constitution guarantees the autonomy of the municipalities. These enjoy full legal personality. Their government and administration is the responsibility of their own city governments which are made up of the mayors and councilmen. The councilmen are elected by the residents of the municipality via universal equal, free, direct, and secret suffrage. The mayors are elected by the councilmen or by the residents. Under certain conditions there is a system of an open council (minor municipalities).
The legal framework is basically determined by Law 7/1985 of 2 April, regulating the Local System (Ley reguladora de las Bases del Régimen Local), recently modified by Law 27/2013, of 27 December, rationalization and sustainability of Local Government (Ley de racionalización y sostenibilidad de la Administración Local).
Organisation: the three types of basic entities are the municipality, the province and the island in the Balearic and Canary Islands. Local Authorities are also the counties or other entities that consist of several municipalities, metropolitan areas and associations of municipalities. The municipal organization, in which other entities are based, conforms to the following rules: the Mayor, the Deputy Mayor and plenary exist in all municipalities; the Local Government Committee exists in municipalities with over 5,000 inhabitants, and the less when so required by its organic rules or decided by the plenary of the Town Hall. All these bodies are democratically elected, or are derived from democratic procedures

Functioning: correspond in all cases to municipalities, provinces and islands: the regulatory and self-organizing powers, the tax and financial powers, programming and planning, expropriation, survey and recovery of its goods, the powers and sanctioning of forced execution. Local authorities have full legal capacity to acquire, hold, claim, exchange, encumber or dispose of all types of property, sing contracts, establish and operate public works or services, and bring an action in courts. All main powers correspond, in any case, to the full council; chiefly: control and supervision of the governing body. 
Competences: are proper powers, namely: planning, urban environment, water supply and sanitation, road infrastructure, assessing situations of social need and immediate care people at risk of social exclusion, local police, civil protection, prevention and fire fighting, traffic, mobility, urban public transport, supplies markets, protection of public health, promotion of culture and cultural facilities; participation in monitoring of compulsory schooling.
Financial resources: 
Royal Legislative Decree 2/2004, of 5 March 2004, which approves the revised text of the Local Tax Offices Regulatory Law, forms the basis of the local financing system. These regulations revise the legislation in time for it to include recent reforms that were instrumented through Law 51/2002, of 27 December 2002 and Law 62/2003, of 30 December 2003, for tax, administrative and social arrangement measures which have affected both financial and tax spheres.

The fundamental points with regard to Local Financing reform are as follows:

1.Sufficient financing for Local Corporations is guaranteed (Town/City Councils, Provincial Councils, Municipal Councils and Councils), which, for over 92% of taxpayers, has been compatible since 2003 with the suppression of Business Rates (the second most important local tax in terms of collection after Property Tax).

2.Greater capacity for town/city councils to develop tax policies, they can raise or lower tax rates and establish discretionary tax benefits, i.e., greater correspondence for municipal taxes.

3.A definitive financing system is designed, with the variables and appraisals that define municipal financing included in the law, in such a way that over time it becomes a stable system.

4.Finally, the provinces and municipalities that are capitals of a province or Autonomous Community, or which have over 75,000 inhabitants, are assigned a part of the Personal Income Tax, VAT and special taxes on alcohol, hydrocarbons and tobacco products (approximately between 1% and 2%, depending on the tax and whether it is a municipal or provincial one). Assigning these state taxes, which is included in the financial part of the reforms, will come into effect from 2004. The so-called “tourist municipalities” (places that, although they do not comply with the requirements for accessing the tax assignment system, do, however, have a population of over 20,000 inhabitants and a greater number of second homes than first homes) are financed by participation in mixed state taxes, since, as well as participating in the general variables model, elements are included which relate to the assignment of yields from special taxes on hydrocarbons and tobacco products chargeable to these. 
Local treasuries feed on own taxes and recognized interests in State taxes and the Autonomous Communities. They have autonomy to set and levy taxes according to the laws of the State and the Autonomous Communities. Local institutions are subject to the regime of public accounting. The annual budget should meet the objectives of financial stability and sufficiency; if the objective of public debt or expenditure is exceeded, then the non-compliant local authorities must formulate a plan of economic and financial adjustment
.
2. Is local government in your country required by legislation to promote and protect human rights? Please describe how local government in your country is involved in the implementation of human rights obligations.
All public powers are subject to the Constitution and the legal order. It is the responsibility of the public powers to promote conditions so that liberty and equality of the individual and the groups it joins will be real and effective; to remove those obstacles which impede or make difficult their full implementation, and to facilitate participation of all citizens in the political, economic, cultural, and social life.
The rights and liberties recognized in the CE are binding on all public authorities. Any citizen may make a claim to the liberties and rights before the regular courts through a process based on the principles of preference and speed and through the recourse before the Constitutional Court. Recognition, respect, and protection of the principles recognized in the CE shall guide the actions by public authorities.

Thus, human rights are directly applicable and must be directly applied by local authorities.
3. Is there any cooperation between local government and the central government in your country regarding the implementation of human rights at local level? If yes, please describe the existing cooperation framework.

The  relationships between the State and the Local Entities are regulated by the principles of self-government and cooperation. 

Therefore, the relationships between the State and the local Entities are aimed at defining the framework and procedures to facilitate cooperation and coordination between different levels of government. 

Two cooperation bodies are particularly important in the shaping of these relationships: 

The National Committee of Local Government, the permanent body for cooperation between the two levels of government in charge of reporting on those State provisions or regulations affecting the Local Entities and also in charge of issues pertaining to  Local Treasuries. 

The Sector Conference for Local Government, gathering representatives of the State, the Autonomous Communities and the Local Entities in one forum for the discussion of local government policies.
The Spanish Human Rights Plan of Action includes the collaboration with the Autonomous Communities and municipalities, and  the framework of powers established, work to strengthen the cohesion of the  benefits of education, housing, health and basic social services.

Cooperation between local governments and the central government is applicable to any business, of course also in the implementation of human rights.
There are special legal provisions directly related to human rights in which is specifically enhanced the cooperation: the right of access to information, political participation (i.e. local resident register management, rights of councillors), equality between men and women, and other.

4. Do you have human rights protection mechanisms at the local level in your country (e.g. ombudspersons, human rights commissions, mediators, etc.)?

The mechanisms of legal protection in case of violation of legal rights, besides the regular courts and the Constitutional Court, are the Ombudsman (Defensor del Pueblo, state level, following #7 below) and the regional Ombudsmen in those Autonomous Communities where they exist (regional level). They are effective -not judicial- protection mechanisms of human rights, also at the local level.
In addition to direct application of the rules on human rights by officials and local authorities (see #2 above), some municipalities have their own Ombudsmen (Residents Defender, Defensor del vecino,) lacking constitutional status.

5. What initiatives have been taken to include human rights mainstreaming in local administration and public services?

None special, because in the ordinary government (see #2 above) all public powers are subject to the rights and liberties recognized in the CE, binding on all public authorities. Human rights are directly applicable and must be directly applied by local authorities. 
However, special initiatives can be found, such as the recent "Guide to Raising and Prevention of Violence against Women, in charge of Local Government" (Cooperation agreement between the Federation of Municipalities and Provinces and the Women's Institute of the Ministry of Labour and Social Affairs Spanish). Such initiatives are usual.
6. What is the role of civil society in the planning and implementation of activities for the protection and promotion of human rights at local level in your country?

The main role comes from the legal mandate to the local governments to encourage the development of associations in the defence of general and sectoral interests of residents (residents associations). Local governments facilitate these associations, very common in Spain, the most comprehensive information on their activities and within their means, the use of public resources and access to financial support for the conduct of its activities, and encourage their participation in management of the Corporation. For this they can be declared of public utility.
7. What is the role and programme of your organization for promotion and protection of human rights at local level or in enhancing local governance for human rights?

The institution of the Defensor del Pueblo (Defender of the People, Ombudsman), as the High Commissioner of the Parliament, is appointed for the protection of the human rights, for which purpose he supervises the activity of the administration. This includes supervision of local governments.
More information in www.defensordelpueblo.es
8. What are the main challenges faced by local government in your country in the promotion and protection of human rights?

Currently the most important challenges are raised by economic and financial crisis.

9. Please provide any best practices with regard to the above-mentioned issues.
Some municipal governments are overwhelmed by the breadth of their duties, due to the lack of resources. The municipal governments are right in alleging that, with the means available, it is extremely difficult if not impossible to meet the challenges alone. Best practices then require dealing with the problem in conjunction with other administrations (see #5 –second paragraph-  above). 

- Issues on which the Defensor del Pueblo has made proposals for good practices:

Several actions have been carried out regarding the possibility of recording the municipal government meetings and afterward disseminating what has been recorded. 
The main action taken is the recommendation to the mayors that, for the benefit of the exercise of the fundamental rights, they refrain from obstructing the requests for recording and disseminating, in respect for the personal data protection standards and other laws, after informing all of those taking part in the Meeting as to the fact that the meetings may be recorded not only in sound format but also audiovisual format for the possible future broadcast thereof.

Information and citizen participation: A recommendation has been put forth to the Ministry of Finance and Public Administrations in this regard as to its facilitating citizen participation in the bill for the Law on Rationalization and Sustainability of the Local Administration. This recommendation has met with acceptance on the part of the Ministry; Proposals also been dealt with concerning for dissemination of edicts, tax ordinances and other documents and information published on municipal government webpages.

Other issues on which the Defensor del Pueblo has made resolutions for good practices: municipal resident register management, irregularities in processing urban development, delays in the processing and approval of urban management plans and projects, planning incompletely unrolled, residential development defects, architectural barriers (persons with disabilities), water sufficiency, noise and air pollution, municipal permits for polluting activities, scholarships and aid, local healthcare administration, social policy and housing (waiting lists to be awarded housing, vacant publicly-subsidized housing), persons in situation of poverty and social exclusion, local taxes (Real-Estate Tax), administrative contracts, urban transportation.
� More information: � HYPERLINK "http://www.minhap.gob.es/en-GB/Areas%20Tematicas/Financiacion%20local/Paginas/Financiacion%20local.aspx" ��http://www.minhap.gob.es/en-GB/Areas%20Tematicas/Financiacion%20local/Paginas/Financiacion%20local.aspx� 
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