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Submission to the Committee on the Rights of Persons with Disabilities
General comment on Article 6: Women with disabilities CRPD/C/14/R.1

24th July, 2015
The South African Human Rights Commission (the SAHRC or the Commission) is a constitutionally-mandated national human rights institution (NHRI), established to ensure that South Africa fosters a society which promotes the principles found in the nation’s Bill of Rights. Its mandate and powers are derived from section 184 of the Constitution of South Africa, 1996 (the Constitution) and the South African Human Rights Commission Act, No. 40 of 2013 (the SAHRC Act) and its functions are informed by the Principles relating to the Status of National Institutions for the Protection and Promotion of Human Rights (The Paris Principles).
In response to the General comment on Article 6 of the Convention on the Rights of Persons with Disabilities (CRPD) CRPD/C/14/R.1, released on the 22nd of May, 2015 by the Committee on the Rights of Persons with Disabilities (the Committee), the SAHRC wishes to make the following important observations:
1. The Commission welcomes the acknowledgement that substantive and transformative equality are essential aspects of the right to equality. While this is a necessary addition, the need to ensure both equality of outcomes and equality of opportunities must also be emphasised. The Commission, as well as national focal points for gender equality and the rights of persons with disabilities have sought to ensure that these inter-related conceptions of the right can be advanced through policy, legislation and diligent implementation;
2. The conflation of equality across sexes in respect of substitute decision-making with equality of all disabled persons in respect of supported decision-making poses a challenge in ensuring that Article 12 of the CRPD is universally implemented. While it is certainly necessary that, where substitute decision-making continues to be practiced, laws should apply equally to all sexes, this does not absolve States Parties of the responsibility to review and amend national laws and policies which may be in contravention of Article 12. Parity in substitute decision-making should not be equated with supported decision-making. 
3. The inclusion of obligations placed on the private sector in respect of the right to equality for women and girls with disabilities is welcomed. However, the absence of mention of remedial mechanisms is regrettable. Recognising that there remains significant potential for violations of the right to equality by private actors, it would be incumbent on States Parties to incorporate mechanisms for redress, and to popularise such mechanisms for use by those affected. Such a consideration relates significantly to the need to ensure that gender equality and the rights of people with disabilities extend to realms such as access to information and access to justice. The Commission has previously witnessed significant disparities in this respect, and therefore wishes to emphasise that their inclusion is vital. 
4. The diligence with which a State Party implements the provisions of the CRPD, the Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) or any other human rights treaty may be a consideration for the Committee. Previous General Comments (such as General Comment 14 relating to the International Convention on Economic, Social and Cultural Rights) have intimated that, where implementation is not of an adequate standard, a human rights violation has occurred. Such a deliberation by the Committee would, therefore, be welcomed. 
5. A consideration of the role of secondary victimisation of women and girls with disabilities is a vital addition if the right to access to justice is to be fully realised. The Commission has previously documented incidents of secondary victimisation that occur at police stations, courts of law and social assistance facilities when women and girls seek redress for violations that may have occurred. Recognising that women and girls with disabilities face an even greater number of obstacles in accessing justice, the obligation on States Parties to counter secondary victimisation through training, awareness-raising and possible remedial mechanisms must be emphasised. 

6. An incorporation of a semblance of a ‘minimum core’ in respect of the right to education might be considered. This is particularly true in respect of what constitutes an ‘accessible’ educational environment. An example is the provision of sign language or induction loop facilities. Important also is the fact that access to the physical educational environment must also be met with the ability to do so safely and without fear of abuse or gender-based violence, a phenomenon which is prevalent in many parts of the world. States’ obligations in this respect should, therefore, be clarified.
7. The acknowledgement of organisations representing the interests of women and girls with disabilities is welcomed. However, there is a need to ensure that such an acknowledgement is also met with an emphasis on capacitation of civil society bodies where such expertise resides, in keeping with the responsibilities of States Parties in terms of Article 33 (3) of the CRPD. 
8. The Commission welcomes the recognition of reproductive rights of girls and women with disabilities. It would however like to see the right to assistive reproduction without discrimination being specifically mentioned in that section. 

Conclusion:
The Commission welcomes the opportunity to engage further with the Committee and all other stakeholders on the implementation and interpretation of the CRPD. It is hoped that the Submission on this General Comment will offer insight not only into the normative content of the Convention, but also, to the challenges and opportunities identified by NHRI’s in the process of promoting, protecting and monitoring the rights of persons with disabilities. Comments have been derived from practical experiences that can aid in the formulation of programmes and policies that do not remain idle in legal instruments but can also reach fruition in our developing societies. 
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