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 Our mission is to promote, protect and defend, through advocacy, the fundamental needs          and rights and lives of the most vulnerable people with disability in Queensland.


Systems and Legal Advocacy for vulnerable people with Disability


Queensland Advocacy Incorporated’s Comment on the Draft Guidelines on the establishment of Independent Monitoring Frameworks and their participation in the work of the Committee on the Rights of Persons with Disabilities
Introduction

1. Queensland Advocacy Incorporated (QAI) is an independent, community-based systems and individual advocacy organisation and a community legal service for people with disability.  Our mission is to promote, protect and defend, through systems and individual advocacy, the fundamental needs and rights and lives of the most vulnerable people with disability in Queensland.  QAI does this by engaging in systems advocacy work, through campaigns directed to attitudinal, law and policy change, and by supporting the development of a range of advocacy initiatives in this state.

2. QAI has been a long-time campaigner for greater human rights protection in Queensland, and in Australia.  QAI participated as an NGO in the final session of the Ad Hoc Committee in August 2006 when the draft text of the Convention on the Rights of Persons with Disability (CRPD) was finalised, and was actively engaged in working towards the signing and ratification by Australia of the CRPD in 2008, and of the Optional Protocol to the CRPD in 2009.

3. Subsequent to this, QAI developed and published the Human Rights Indicators for People with Disability: A Resource for Disability Activists and Policy Makers (the Human Rights Indicators). The Human Rights Indicators set out a preliminary set of human rights indicators for persons with disability, which are based on the elements of the CRPD. It is both a reference that describes the human rights of people with disability, and a tool for measuring the extent to which those rights have been met.  Numerous entities, including government departments and NGO’s, have adopted the Human Rights Indicators as the standard against which they will measure their efforts to promote the rights of people with disability. Recently the World Bank requested permission to include it in its Inter-Agency Disability Knowledge Sharing System a web-based disability toolkit for UN Agencies and public entities.

4. As a further step to encourage full implementation of the CRPD, QAI was involved in building a coalition to write a ‘shadow report’ to the ‘baseline report’ for the CRPD.  Submission of the ‘baseline report’, which outlined Australian compliance with the CRPD, was a requirement of ratification of the CRPD.   The ‘shadow report’ served the same purpose, but was written by NGO’s from the perspective of people with disability and their advocates.  In September 2012, QAI co-hosted with DLA Piper a Brisbane launch of the Shadow Report ‘Disability Rights Now’. 
5. In December 2008, the Federal Government launched a national public consultation on how best to protect human rights and responsibilities in Australia (the ‘Brennan Inquiry’).  QAI was represented at the Bill of Rights consultations in Brisbane on March 2009.  QAI made a detailed written submission to the inquiry, and encouraged individuals, families, and organisations to make submissions.
6. More recently, QAI has collaborated with other organisations and academics towards the introduction of a federal Human Rights Act, building on positive momentum generated by our involved with the Australian NGO delegation to appear before the United Nations Committee Against Torture in Geneva in November 2014.
7. QAI has been actively involved as an instrumental part of a collaborative group of individuals and organisations working together under the ‘Rights 4 Queenslanders Alliance’ banner to push for the introduction of a Human Rights Act in Queensland.  Our involvement in this regard has included membership of the steering committee and broader committee of the Rights 4 Queenslanders Alliance, collaborating with Caxton Legal Centre to host the launch ‘The Right Way: A Dialogue about a Human Rights Act for Queensland’ at Parliament House in September 2015, lobbying members of Parliament and meeting with members of Parliament and government ministers including Attorney-General Yvette D’Ath and engaging in public and media dialogue about this issue.  We are presently in the process of formally auspicing the Human Rights Act 4 Queensland Alliance to QAI.

8. QAI’s Principal Solicitor, David Manwaring, as recently received funding, along with the Australian Federation of Disability Organisations and the Australian Cross Disability Alliance, to participate in the 9th Session of the Conference of State Parties to the Convention on the Rights of Persons with Disabilities held from 14-16 June 2016 at the UN Headquarters in New York.

9. We are currently finalising an indepth research paper exploring the intersection of the different United Nations human rights treaties and their relevance for the rights of people with disability to live an ordinary, full life in the community.  This research forms the background and impetus for a forum on this issue that we are presently organising, to be held in March 2017.

10. QAI therefore has extensive knowledge, both theoretical and at the coalface of human rights law reform relevant to the CRPD which informs this comment.

11. QAI congratulates the UN on this document – the draft general comment provides a detailed and insightful perspective on the importance and relevance of national monitoring frameworks in making the rights established in the CRPD real and relevant and establishes useful parameters and prompts to guide member states towards compliance with their obligations.

12. QAI notes the Committee’s acknowledgement [para 3] that the CRPD is unique among human rights treaties in requiring that in the establishment of a monitoring framework States parties shall take into account the Principles relating to the status and functioning of national human rights institutions for protection and promotion of human rights and that civil society, particularly persons with disabilities and their representative organisations fully participate in the monitoring process.   Mechanisms are prescribed by the CRPD to achieve this, at both an international and national level.
13. Yet QAI holds concerns that, at least in Australia, the monitoring framework is not sufficiently rigorous to ensure that the rights agreed to in the CRPD are respected and protected.  Many of the comments provided below expand on this concern – in light of many of the entrenched barriers that people with disability face, the guidelines will be most effective if they are strongly prescriptive, rather than encouraging, in their expectations of State parties. 
14. Chapter 1

15. QAI agrees that State parties should be required to appoint a national framework with competence to monitor the implementation of the CRPD, with the appointment to be done at the earliest possible opportunity after the entry into force of the CRPD and the framework maintained and strengthened following ratification of the CRPD.  This flows directly from Article 33(2) of the CRPD, which obliges parties to develop and implement a national framework to promote, protect and monitor implementation of the CRPD.

16. Australia’s National Disability Strategy (NDS) provides both a framework for implementation of the CRPD and a means for enhancing reporting under the CRPD.  The National Disability Strategy 2010 – 2020 was developed, in collaboration between state, territory and federal governments, as the main mechanism to enable implementation and monitoring of the CRPD within Australia.  Through the development of this strategy, Australia has technically met at least the first step of this requirement.  
17. The development of the NDS in Australia was considered innovative, insofar as it was the first of the international humanitarian treaties or conventions to have prompted the development of a comprehensive national implementation strategy in Australia.  However, QAI is concerned that Australia has not taken sufficient steps so as to honour the commitment required by Article 33(3) of the CRPD (that civil society, in particular people with disability, are involved and participate fully in the monitoring process).

18. Given that the NDS is considered both a means for implementation of the CRPD and enhancing reporting under it, it is important that there is a strong dialogue between the Australian Government and the Committee of the CRPD.  A core role in this dialogue should be played by people with disability – it should be informed by the views and experiences of people with disability, as the yardstick to measure progress, and be accountable to them.

19. While there have been direct outcomes from the NDS, including the development of the National Disability Insurance Scheme (NDIS), which is presently being rolled out across Australia, QAI considers that the process still largely marginalises the voices and views of people with disability, where their voices should be overwhelmingly the loudest.  The development and shaping of the framework in this climate has resulted in an NDS that is weaker and less authentic than it could and should be.
20. The draft guidelines also note the relevance of funding, and this has been a further stumbling block for Australia.  While the Australian government has, and continues, to commit funding and resources to the disabilities sector, the extent of the financial commitment has, to date, been insufficient.  
21. In light of the proposed changes to the National Disability Advocacy Framework, which will further deplete funding for disability advocacy in Australia, thereby weakening this important sector, Australia’s status in authentically honouring and progressing its commitments under the CRPD is under threat.

22. QAI acknowledges that the response of any government following ratification of a UN treaty is largely outside the scope of the Committee’s power and control.  However, positive results at a national level are most likely to flow from strong leadership by the Committee at the international level.

23. The Australian Human Rights Commission has in recent times been under attack from the Australian Government.  It’s integrity, including the integrity of its President, has been publicly questioned in a way that has been considered inappropriate by many, and has questioned the Australian Government’s commitment to the Commission as an independent, impartial body.  This is not only highly inappropriate, but is indicative of the failing of the Australian Government to properly commit to its obligations under Article 33 of the CRPD.  To address this situation and provide a more appropriate path going forwards, QAI proposes that this section of the guidelines be strengthened.  
24. Similarly, the guidelines are too weak in their encouragement of State parties to give consideration to the recommendations issued by the monitoring frameworks.  Mere encouragement is insubstantial in the face of political and financial pressures and considerations.  The prescription of mandatory adherence to recommendations by monitoring bodies is required.
25. QAI commends the guidelines in their recommendation that the monitoring framework should ensure the full, meaningful involvement and participation of persons with disabilities in all areas of its work.  However, this is not representative of the experience in Australia.  The guidelines must be more prescriptive to ensure that this occurs.
26. Chapter 2

27. In addressing reporting, the language of the guidelines should be strengthened.  
28. Rather than ‘encouraging’ independent monitoring frameworks to, in turn, ‘encourage’ consultation, reporting, etc by State parties, there should be concrete guidelines about the level, type and standard of consultation and reporting required.
29. There should also be minimum standards required as regards support for the advocacy sector – the proposal that independent monitoring frameworks ‘advocate and raise awareness’ of the importance of heeding the Committee’s concluding observations and recommendations are largely worthless in the absence of a well-funded, robust and independent advocacy sector that can support the independent monitoring framework in this work, particularly as regards the most vulnerable people with disability in society.
30. Finally, we note that the proposal to facilitate and promote the meaningful participation of organisations of persons with disabilities in the reporting process is similarly meaningless without mandatory obligations and implementation mechanisms to ensure the continuing viability of a robust advocacy sector.
31. We support the proposal under the Communications Procedure (Optional Protocol), that the independent monitoring frameworks should support and provide assistance to individuals, groups and organisations of persons with disability who are victims of rights violations.  However, this section should be strengthened.  The inappropriate treatment of vulnerable people with disability is a significant human rights concern that warrants stringent protocols to ensure they are adequately supported to make a complaint to the Commission.  Without these supports, this avenue is of little real value.
32. Similarly, in relation to the Inquiry Procedure (Optional Protocol), the language is again too weak: the guidelines state that the Committee ‘encourages independent monitoring frameworks to consider addressing the Committee when there is credible and reliable information indicating grave or systematic violations by the State party of rights set forth in the Convention’.  QAI takes the strong position that, where there is credible and reliable information indicating grave or systematic violations by the State party of rights under the CRPD (and further, even in cases where there may be a reasonable suggestion of a grave or systematic rights violation), there must be stringent requirements in place to ensure that the persons concerned are properly supported to communicate their grievance, have their grievance properly heard and determined and are adequately compensated.

33. QAI supports the inclusion of the reprisals provisions.  However, we propose that this section be strengthened.  There should be a stronger emphasis on the need for the development of early detection and preventative strategies – lodging and pursuing a grievance is a difficult process for any person, but the difficulties are enhanced where the complainant is a vulnerable person with disability.  The emphasis should be on proactive, rather than reactive, strategies.
34. Chapter 3

35. QAI agrees in principle with the statements made regarding Chapter 3 on the monitoring of the Convention at a national level.
36. The statement that ‘baselines, indicators and benchmarks have not been regularly used or reflected in data collection and analysis at the national level’ is apt in describing the situation in Australia, where human rights accountability is also compromised as a result of the absence of a federal bill or charter of rights.
37. As noted above, QAI has developed and published the Human Rights Indicators for People with Disability: A Resource for Disability Activists and Policy Makers (the Human Rights Indicators), which set out a preliminary set of human rights indicators for persons with disability, which are based on the elements of the CRPD.
38. QAI has applied for funding to develop a similar set of Human Rights Indicators for the use of Restrictive Practices on vulnerable people with disability; sadly we have to date been unsuccessful in obtaining this funding.  QAI considers that Human Rights Indicators would be of significant value in many areas in which the rights of vulnerable people with disability are at stake and therefore, while it will take our organisation considerably longer than we would hope, our organisation will undertake to create this educational tool and resource without additional funding.
39. In Australia, the Australian Human Rights Commission has recognised the need for the development of better (or indeed, in some areas, any) indicators of Australia’s human rights performance, measured against the experience of people with disability and our obligations under the CRPD.

40. QAI supports the Committee’s statement that: ‘Monitoring activities should not only focus on the results or outcomes of policies and programmes, but should also take into account the structural and policy frameworks, as well as the processes in place to achieving such results.’

Conclusion

Thank you for the opportunity to provide this comment on the Draft Guidelines on the establishment of Independent Monitoring Frameworks and their participation in the work of the Committee on the Rights of Persons with Disabilities.

Should you have any questions or require any further information, please do not hesitate to contact Emma Phillips on (07) 3844 4200 or emma@qai.org.au.
Yours Faithfully,
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Michelle O’Flynn

Director
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