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Overall comment: the guidelines are uneven and could be well served by a longer process of development.  If it is necessary to adopt them at the next session, please create a regular timeframe for further review, such as every five years.  
Also, the characterization of indicators as S, P, and O is haphazard and often appears to be incorrect.  I have indicated some requests to change, but it needs to be systematized. 
1. Disaggregation and marginalized groups of PWD
Generally; Article 4.3; Article 6; Article 8; Article 32
The Committee is aware that persons with psychosocial disabilities are often excluded and marginalized in progressive social model disability measures.  
In order to promote realization of the full spectrum of human rights, please request disaggregation (generally as called for in paragraph 2 of the draft) with respect to marginalized groups of persons with disabilities, and specifically including persons with psychosocial disabilities, in order to emphasize that the entire spectrum of Convention rights applies and counter medical-model stereotyping in the context of CRPD implementation.
Regarding Article 4.3, in the S indicator (paragraph 24) refer to marginalized groups of PWD including persons with psychosocial disabilities.  

Regarding Article 6, it would be helpful to emphasize its transversal character with respect to all rights in the CRPD and also with respect to all impairment groups.  Transversality with respect to rights could be addressed by a new paragraph under 6.1 affirming that among other things it has the effect of requiring a gender perspective to be applied in all CRPD implementation measures.  Transversality with respect to impairment groups should be addressed under 6.2 by including marginalized groups in paragraph 48.

Regarding Article 8, it would be helpful to mention the need to pay specific attention to combating prejudices and stereotypes directed against particular impairment groups; this can be included in paragraph 73 after the reference to gender and age.  

In Article 32, paragraph 367 should also specify persons with psychosocial disabilities.

2. Disability determination and rating

Article 1
I am concerned that in paragraph 6 disability determination and rating systems are accepted uncritically whereas they are not appropriate for many applications of the Convention; for example in Korea there is a considerable problem with rating systems being used to allocate personal assistance services, and the Committee has said in GC1 (paragraph 29(i)) that functional assessment is not supposed to be used at all in the provision of support for the exercise of legal capacity.  Such determination and rating even if done by multidisciplinary teams and using criteria in addition to functional assessments are alienating and disempowering; at the very least alternatives should be explored and it should be recognized that assessment under the control of a third-party is not appropriate at all in some situations.

3. Definition of discrimination

Article 5
Regarding paragraph 31 of the draft, disability is not defined in Article 2, should be discrimination.

4. Evolving capacities of the child 

Article 7
I can surmise a valid reason to address the evolving capacities of the child and respect for will and preferences under 7.2 rather than 7.3 (evolving capacities is more open-ended than the linkage with age and maturity.  However, I am concerned that framing 7.3 as apparently referring to children’s political participation rather than the child’s personal life will create confusion given that the comparable CRC Article 12 is the analogue to evolving capacities (and the obligation to provide support under 7.3 is the analogue to CRPD 12.3 for adults).  Perhaps dealing with paragraphs 2 and 3 together would help, and also referring to GC1?
5. Practices infringing the right to life

Article 10
Paragraph 105 should include institutionalization itself among the practices that put the survival of persons with disabilities at risk, as well as forced and coercive medical treatment and experimentation, including the administration of electroshock and psychiatric medications.  Paragraph 109 addresses a different issue regarding the persistence of free and informed consent in life-threatening situations, and is not equivalent.
Paragraph 106 should eliminate the word “traditional” since such practices may take place without a traditional basis.
6. Legal Capacity

Article 12

The content under Article 12 is extremely thin in comparison with others, especially given the richness of General Comment No. 1.  Content of reporting guidelines should be developed more thoroughly especially under 12.2 and 12.3 in line with the sections of GC1 on normative content and obligations.  
With regard to 12.2, there should be a first S indicator that specifies the existence of explicit legislative recognition of the full legal capacity of persons with disabilities on an equal basis with others in all aspects of life; it would be desirable for this norm to be of superior hierarchical character so as to require changes to contrary legislation.  Next should come an S/P indicator calling for comprehensive review and reform of legislation in a state party to compile those provisions that pertain to legal capacity or that may infringe on the right to legal capacity, so as to eliminate provisions that restrict legal capacity on the basis of impairment directly or indirectly (including restrictions based on actual or perceived mental capacity), and to modify other provisions accordingly so as to respect legal capacity and require the provision of accommodations and support subject to the person’s will and preferences at all times, including the recourse to “best interpretation of will and preferences” rather than “best interest” determination to be applied where it is not feasible after considerable effort to determine the person’s will and preferences.  
Paragraphs 117 and 118 should be combined to create an S/P indicator that refers to repeal of legislative provisions in any aspect of life that restrict or infringe the full legal capacity of persons with disabilities, including the rights as described in paragraph 118.  
The O indicator of paragraph 121 should be moved to 12.2 as it does not belong in 12.4.

With regard to 12.3, there is both a practical (administrative) and legal (legislative and judicial) component; paragraph 119 deals with the practical.  New S indicators should specify 1) the incorporation into law of an obligation to provide access to support in exercising legal capacity and 2) the enactment of necessary regulations to ensure it meets requisite criteria including that the allocation of support is subject to the individual’s right of acceptance and refusal and does not itself infringe the recognition of full legal capacity (see GC1 paras 19, 29 (f) and (g)), and that it is responsive to the expressed needs of the individual rather than allocating support based on functional assessment or impairment category (see GC1 para 29(i)). 
In paragraph 119, the term “tailored” should be replaced by “flexible”, so as to get away from the notion of impairment- or assessment-based allocation.

An O indicator might eventually be developed to determine the degree of satisfaction experienced by persons with disabilities using support in exercising their legal capacity.  
With regard to 12.4, paragraph 120 should be S or S/P as it directly reflects the obligations of the text; furthermore the term “models” should be replaced by “systems” and/or “arrangements.”  A further S/P indicator should specify the existence of measures to ensure that persons with disabilities have access to remedies against improper conduct by supporters including acts of abuse or exploitation.  

7. Criminal proceedings and access to justice
Article 13
Language should be added to paragraph 123 to ensure that access to justice is envisioned as comprehensive including civil, criminal, and administrative adjudicatory procedures.  

The phase “and those who are deprived of liberty for any other reason including criminal proceedings,” should be added to paragraphs 124 and 127.  Also in paragraph 124, suggest changing terminology from legal aid to legal assistance, as legal aid can itself refer to financial subsidy for legal services, which makes no sense to provide on an equal basis to those with and without their own resources.
In paragraph 125, the term “perpetrators” should be replaced by “defendants”. 
8. Specificity of measures for liberty and security
Article 14

With regard to 14.1, suggest improved specificity to identify the laws and practices that are prohibited.  Paragraphs 129 and 130 appear almost identical in content, yet neither one is sufficiently precise.  Paragraph 131 wrongly suggests that Article 14 is subject to progressive implementation and that only those who have been coercively deprived of their liberty are to be the beneficiaries of deinstitutionalization.
An S/P indicator should request information on measures taken to review legislation, including in the fields of mental health, health, legal capacity, family law, and criminal procedure, and repeal any provisions that permit the deprivation of liberty of any person based on an actual or perceived impairment or based on actual or perceived mental capacity, alone or in combination with any other criteria including danger to self or others or need for care or treatment.

A second S/P indicator should request information on measures taken to review policies and practices applied to persons with disabilities, with particular attention to those addressed to persons with psychosocial disabilities in the language and terminology of mental health services, and to abolish and eradicate those that allow, require, or tolerate forced and coercive institutionalization, or forced and coercive treatment, restriction or seclusion. 
A third S/P indicator should request information on measures taken to incorporate into legislation the right to free and informed consent by the person concerned as the governing standard for mental health services both inpatient and outpatient, including the choice between receiving inpatient and outpatient services. 

A fourth S/P indicator should call for measures to remedy existing forced and coercive institutionalization and treatment, and restriction and seclusion, currently in place against individuals.  It should be specified that such measures must adhere to criteria in keeping with the immediate obligations attached to the right to liberty and security of the person, such as: immediate release upon request, notification of all affected individuals of the right to be released, judicial enforcement, systemic directives to psychiatric and other institutions to cease confining and treating people against their will, and access to social protection programs and income assistance on a priority basis without discrimination and with reasonable accommodation for disability.  

A fifth S/P indicator should address measures taken to eradicate practices of deprivation of liberty in community, family, or religious settings, which are generally unregulated by law and thus doubly contrary to Article 14.
A sixth S/P indicator should address measures taken to eradicate de facto deprivation of liberty in institutions (including assisted living facilities for older persons) when people are prevented from leaving without any basis in law, refused needed assistance that would enable to leave, or threatened with denial of services if they leave.

With regard to 14.2, paragraph 135 should also highlight that reasonable accommodation applies within the context of detention facilities.  There should also be a second indicator related to the obligation to treat prisoners with disabilities in accordance with objectives and principles of the CRPD, which could be operationalized as measures taken to ensure that the Convention is transversally applied to lawful regimes of detention and detention facilities (mutatis mutandis), and that persons with disabilities under any form of detention have access to remedies for violation of their Convention rights.
9. Measures on eradication of forced treatment and commitment 
Article 15

The indicators should be organized in a logical way and odd language and typos should be cleaned up.  In paragraph 138 “prevent” is more appropriate than “protect”.  In 140, “repeal laws and regulations” and “eradicate practices”. 
For medical research and experimentation (paragraph 139), specify “fully” informed consent.  Specify access to independent support for making the decision, which must be affirmative and unequivocal and not a product of “best interpretation.”  

For the listing of practices of torture and ill-treatment (paragraph 141), please specify the harm done by neuroleptic drugs in particular (which the first SR on Torture P. Kooijmans considered torture when administered involuntarily), and specify “involuntary or excessive drug treatment” separately from “other involuntary treatment”.   Involuntary drug treatment is the most common instance of torture and ill-treatment practiced in psychiatry and it should be named in its own right and not by implication. 

Paragraph 141 should further specify the legal prohibition and criminalization of those acts (so as to allow for prosecution as called for under 15.2).

Paragraph 142 should add after “personnel working for and with persons with disabilities”, “including personnel in mental health services and facilities,” and at the end of the sentence, “and including their obligation to refrain from any forced or coercive practices.”

New indicators under 15.2 should also specify 1) measures to ensure remedy and reparation, including satisfaction, guarantees of non-repetition, compensation, restitution, and rehabilitation, to persons with disabilities who have been victimized by torture or other ill-treatment, 2) measures to retrain personnel in mental health services and facilities in approaches consistent with the eradication of any forced or coercive measures, 3) measures to raise awareness among family members, caregivers, and communities about their obligation to refrain from participating in any forced, coercive, or harmful practices towards persons with disabilities including forced medication, corporal punishment, restriction and confinement, and 4) the development of a national action plan to dismantle forced, coercive, and harmful practices towards persons with disabilities including those practiced by medical and psychiatric professionals, and to promote justice towards persons with psychosocial disabilities, community reconciliation, and opportunities for personal healing and reconnection with community on a basis of dignity and mutual respect.
Paragraph 144 should be further disaggregated by the nature of the acts constituting torture or other ill-treatment.

Paragraph 146 should be revised as follows:

Measures to ensure that a national mechanism for the prevention of torture is in place, whose mandate includes the monitoring of all settings in which persons with disabilities may be deprived of their liberty, including all residential facilities, hospitals, jails and prisons, mental health services and facilities, including forensic institutions, assisted living facilities, group homes, etc., and any other setting including private homes where it is alleged that a person with disability is unlawfully deprived of their liberty, and to ensure that the national mechanism is empowered and obligated to apply the standards of the CRPD and its jurisprudence, and to address arbitrary detention as well as torture.
Article 16 
Modify paragraph 153 to add “including abuse within the home and by caregivers.”

Modify paragraph 154 to add after “other personnel,” the following: “to recognize all forms of exploitation, violence, and abuse, including forced medication, corporal punishment, restriction and confinement, and avoid and prevent their occurrence.”
Incorporate a new indicator under 16.3 specifying that the mechanism has a mandate to monitor the eradication of commitment and forced treatment in mental health facilities.  
Incorporate a new indicator under 16.4 specifying the development of a comprehensive national program of reparation with respect to forced treatment and commitment in mental health services including satisfaction, guarantees of non-repetition, restitution, rehabilitation, and compensation, to promote personal healing and community reconciliation to undo the cumulative effects of violence practiced as social policy.  

Article 17
Paragraph 166 should be eliminated, as it represents a weaker standard than is consistent with Articles 14, 15 and 16.  Incentives for reducing arbitrary detention and torture legitimize those practices provisionally, sending the wrong message to states and service providers about the kind of change required.  
Instead, a new indicator should specify the retraining of personnel in mental health services in approaches that are consistent with the eradication of any forced or coercive measures.  
10. Deinstitutionalization
Article 19
Paragraph 178 needs to be more clear and specific about the meaning of deinstitutionalization “based on the human rights model.”  Otherwise it becomes a platitude or content can be supplied inappropriately by states parties.  

Paragraph 185 is incomprehensible and if it refers to decision making about deinstitutionalization, is not useful as positive scores could reflect low expectations as much as good results.  

New indicators should address 1) the definition of deinstitutionalization to include shift of choice and control from professionals to persons with disabilities, with respect to services and supports as well as living environment, 2) the definition of community-based services to include the requirement that such services may not use any coercive or restrictive measures,
 and 3) the full inclusion of people with psychosocial disabilities as protagonists and beneficiaries of independent living and personal assistance under the person’s choice and control, and elimination of any system whereby mental health services remain the overall framework in which persons with psychosocial disabilities are obligated to obtain needed supports of any kind. 
11. Parenting rights

Article 23
A new indicator under 23.4 should specify the repeal of legal provisions authorizing the discriminatory treatment of parents with disabilities with respect to child custody and visitation or other parenting rights and responsibilities.

A new indicator under 23.5 should specify the repeal of any legal provisions authorizing the involuntary institutionalization of children for any reason.  
12. Informed consent
Article 25

Paragraph 275 should specify mental health services as well as sexual and reproductive health services.

13. Peer support

Article 26

Peer support as found in the text of Article 26 is not a form of habilitation and rehabilitation but a different means of achieving the goals specified.  For that reason a new indicator should be added under 26.1 (chapeau) to call for the establishment of peer support arrangements to support the full personal development of persons with disabilities and enable their maximum desired participation in all aspects of life.  This is different from including peer support in a general scheme of rehabilitation, since peer-support is entirely run by persons with disabilities, according to philosophies and practices based in disability cultures, whereas rehabilitation is a professional service.  
14. Sheltered workshops

Article 27

Paragraph 291 is too weak.  A new indicator should be added specifying the repeal of legislative provisions that exempt sheltered workshops from minimum wage and other fair labor standards.  
New indicators should be added under 27.1 to specify 1) awareness raising and training for employers to counter prejudice and stereotyping against persons with psychosocial disabilities so as to promote an atmosphere conducive to requesting reasonable accommodation, and 2) inclusion as a reasonable accommodation in hiring, to overlook gaps in work history related to periods of institutionalization, and otherwise to consider an individual’s qualifications holistically when formal paid employment is lacking.  
A new indicator under 27.2 should specify prompt investigation and prosecution of any instances of forced labour, exploitation or slavery, and assistance to the victims.
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� As provided in Disability Integration Act, legislation pending before the U.S. Senate, S. 2427.





