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I. Introduction 
 

This submission gives a brief overview of PICUM’s main concerns1 regarding the human rights 
situation of children in an irregular migration situation in Europe, the group of children in the 
context of migration in which PICUM specialises. ‘Children in an irregular migration’ includes 
both children who are undocumented themselves and children whose own status is regular, 
and may even be a citizen of the country, but who are nonetheless affected by the irregular 
status of a parent or other primary caregiver.2  
 
The guiding principles of the CRC: non-discrimination, the best interests of the child, the right 
to life, survival and development and respect for the views of the child are systematically 
violated in the case of undocumented children, representing both direct violations and serious 
barriers to the enjoyment of all other rights. These violations are highlighted throughout the 
submission, though an independent section on the right to life is also necessary to give due 
attention to the increasing number of deaths of migrant children attempting to reach Europe.  
 

II. Brief overview of the human rights situation 
 

Undocumented children are falling through the gaps in protection in both migration and social 
policy frameworks. Important developments have been made in the area of migration 
recognizing the need for additional protections for certain categories of migrant children. 
However, children, and child rights, are not yet adequately integrated into migration law, policy 
or practice. One result is that children are more at risk of becoming undocumented, as their 
status is linked to their parents’ and their individual situations are rarely considered in decisions 
to grant or refuse residence permits or claims for international protection. 

The Platform for International Cooperation on Undocumented Migrants (PICUM) was founded in 

2001 as an initiative of grassroots organisations. Now representing a network of about 150 

organisations working with undocumented migrants in 31 countries, primarily in Europe as well 

as in other world regions, PICUM has built a comprehensive evidence base regarding the gap 

between international human rights law and the policies and practices existing at national level. 

With over ten years of evidence, experience and expertise on undocumented migrants, PICUM 

promotes recognition of their fundamental rights, providing an essential link between local 

realities and the debates at policy level. 
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At the same time, while migrant children are increasingly targeted in public policies, 
undocumented children are usually not considered or specifically excluded. Once 
undocumented, children are usually subject to the same immigration control measures as their 
parents, including detention, deportation and restrictions on basic social rights, without due 
consideration of the impacts on children, their rights, and their well-being and development in 
the short and long term.  
 
They face systematic discrimination in law and practice due to their residence status, 
disproportionate impacts due to their age, and multiple and intersecting discrimination, for 
example when they live in non-traditional family structures, or are disabled.  
 

The right to life and development 

 
The lack of possibilities for migrant children and families to reach Europe regularly and safely 
to seek protection, work, family reunification, study and other opportunities mean that many 
feel they have no option but to embark of life threatening and extremely dangerous journeys.  
 
Not a new phenomenon, the numbers risking such journeys has increased over the past year. 
An IOM- UNICEF Data brief3 covering the year until publication on 30 November 2015 shows: 

 Of 870,000 refugees and migrants that arrived by sea to Europe, 1 in 5 was a child.  

 Of the 730,000 sea arrivals in Greece, children made up an estimated one-quarter. 

 Over 3,500 refugees and migrants died in the Mediterranean Sea, the majority in the 
Central Mediterranean between Libya and Italy.  

 In the Eastern Mediterranean, where more families are travelling, at least 30 per cent 
of deaths in the time period were children.  

 Most of the children who drowned during the year were from Syria, Afghanistan and 
Iraq, and under the age of 12. 

 In October 2015 alone, at least 90 children died in the Eastern Mediterranean, with 
nearly one in 5 under the age of 2 years.  

 
Available data for January 2016 shows that the proportion of children among those risking the 
dangerous sea crossing is increasing. According to UNICEF and IOM figures:4  

 Children currently account for 36% of those risking the sea crossing between Greece 
and Turkey, with 19,781 children (accompanied and unaccompanied) recording as 
arriving in Greece in January 2016.  

 During the same time period, one in every five people who drowned while making this 
journey was a child; IOM estimates that children account for 60 of the 272 deaths on 
this ‘Eastern Mediterranean route’ in January.  

 The first known migrant casualty of 2016 was a two-year-old boy who drowned after 
the crowded dinghy he was travelling in slammed into rocks off Greece's Agathonisi 
Island on 2 January 2016.5 

 
An average of two children drowned every day between September 2015 and February 2016 
as their families try to cross the eastern Mediterranean.6  
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As well as from the drivers for migration in countries of origin, residence and transit, the deaths 
of children and families attempting to reach Europe result from the extremely limited regular 
migration channels to the European Union, border control and surveillance measures that push 
migrants to use alternative and more dangerous routes, and inadequate search and rescue 
operations.  
 

Right to a name, identity and to a nationality 

 
Undocumented children face discrimination in nationality procedures, including those to tackle 
statelessness, and serious challenges to birth registration. Combined with additional practical 
barriers resulting from living irregularly, undocumented children face numerous barriers to 
accessing nationality, which can place them at particular risk of statelessness. 
 

- Limited birth registration 
 

In many countries of origin, rates of birth registration remain low, and children are not issued 
with any identity documents. When they have documents or are included on their parents’ 
documents, these may be lost or expire, especially when children and families migrate or are 
residing in an irregular way. These factors increase the risk that children are unable to prove 
their nationality if they were not registered in their countries of origin before migrating.  
 
Children born in Europe who do not have their birth registered in either their country of birth 
or in their parent’s country as a national may have difficulties in proving their nationality and 
accessing citizenship in either country. Barriers to birth registration for undocumented families 
in Europe may result from law or practice.  
 
There is a lack of a clear policy on birth registration in many EU countries. Only a few countries, 
such as the Netherlands, provide for undocumented children’s right to birth registration 
explicitly in law, while in other countries, undocumented children are included only implicitly. 
Implicit laws often lead to barriers in practice, including lack of awareness on the part of civil 
servants of undocumented children’s rights, discretionary and discriminatory refusals, and 
risks of denunciation (intentional or unintentional).  
 
Other practical obstacles include lack of awareness on the part of parents; bureaucratic and 
complicated procedures, including requirements for documentation that parents are unable 
to provide (e.g. passports and other official identity documents may have been withheld by 
agents or employers, or otherwise unavailable for both parents, marriage certificates may be 
inaccessible, etc); limited access to maternity services where medical professionals are 
involved in the birth registration process; and costs, both direct, in terms of registration fees 
and fines for late registration, and indirect, such as costs of travel, time off work, etc. There are 
also reported cases of migrant women being refused necessary documents for birth 
registration because they could not pay the expenses of the delivery.  
 
While there is generally a separation between civil registries and immigration enforcement, 
undocumented parents may also fear detection. This fear can be legitimate, particularly in 
countries where civil servants have a duty to report undocumented migrants, which may be 
the case if irregular entry or residence is criminalized in the law. 
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- Barriers to nationality 
 
There is no country in Europe where access to nationality is purely based on birth on the 
territory or jus soli, and the additional requirements usually explicitly exclude undocumented 
children and families, meaning children born undocumented in Europe must take the 
nationality of their parents.  
 
However, there are cases where children are unable to get the nationality of parents at birth. 
This may be because their parents are unable to transmit their nationality, their parents are 
stateless, or there are additional requirements to jus sanguinis transmission that cannot be 
met. It may also be the case that children born to undocumented migrants in Europe have a 
right to their parent’s nationality but it is not automatic and an application is required. This 
presents a number of practical and other administrative barriers, particularly for 
undocumented migrants. For example, undocumented migrants are not able to travel to their 
country of origin to apply, or obtain paperwork. 
 
At the same time, irregular residence is often discounted or at least under-counted in 
naturalisation processes, and very few options for undocumented children to regularise their 
residence status in Europe. This is even the case for statelessness determination procedures, 
where they are in place. Many countries in Europe require regular residence of the parent or 
child in the requirements for statelessness recognition.  

 
Due process guarantees and access to justice 
 
The best interests of the child are largely absent from migration and asylum decision-making, 
including granting or refusing applications, decisions regarding detention, deportation and 
restrictions on access to services, as well as decisions regarding family unity, when the best 
interests of the child should be paramount. While references to the best interests of the child 
have been integrated into some migration decisions – with decisions formally stating that the 
best interests of the child have been considered – this usually does not reflect formal or 
systematic Best Interests of the Child Assessment and Determination procedures,7 procedures 
that give appropriate weight to fulfilling child protection objectives in both the short and long 
term in decision-making affecting children, meet due process safeguards and include 
participation of child welfare authorities.8 Further, the staff making such decisions are often 
untrained in the specifics of child rights and best-interests determination procedures, and the 
implementation of such assessments is evidently uneven and unsystematic.  
 

- Decisions on immigration and asylum applications 
 
Although children have the right to state protection as individuals, children are often subsumed 
by authorities within their family units. This is evident in the lack of data on children in 
immigration and asylum processes and justice proceedings, as well as in the consideration of 
claims for international protection, where children’s circumstances are usually not considered 
individually. Therefore, if a parent’s claim for asylum is rejected, the child’s claim also fails 
without individual scrutiny, and they also become undocumented.9 Research also indicates 
that a lack of adequate information to properly assess the child’s situation and best interests, 
inappropriate questioning techniques, and misperceptions and stereotypes about children’s 
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symptoms, experiences of persecution and needs for asylum, protection and care, play a large 
role in inappropriate refusals of children’s applications.10 
 
There are also significant obstacles to young migrants who do not have protection claims but 
may have lived in a country for a long period of time regularising their status. These include a 
lack of avenues for regularisation and poor quality decision-making by immigration agencies, 
which fail to adequately consider children’s best interests and long-term futures.11   
 
In this context, children are vulnerable to miscarriages of justice regarding their residence 
status. It can also elongate application processing times through successive appeal processes, 
which are at times already inordinately long periods of time during children’s lives, when they 
may have limited access to education, health care and other services, with direct impact on 
their health, well-being and development.12  
 
As children’s residence status is often linked directly to their parents, they are also vulnerable 
to losing their status, for example, when their parent loses their job or leaves an abusive 
partner, on which their residence permit was dependent.  
 
The treatment of children as adults when their age is in dispute is also a major concern that 
leads to numerous child rights violations, including age assessment procedures that include 
medical examinations that are inaccurate, inappropriate and unethical.13 
 

- Deportation 
 
Repatriation of children should only be carried out as a protection measure, for example, to 
reunite children with their families in countries of origin when in their best interests,14 so the 
prevalent punitive practices of deportation are a direct violation of children’s rights.  
 
Enforcement measures, such as detection raids and deportation proceedings include practices 
such as arresting parents from their homes, and transporting families with little or no notice 
to detention facilities,15 or arresting, detaining and deporting parents without giving them the 
opportunity to see or make arrangements for their children.16  
 
Children, and particularly older adolescent children, may be subjected to violence by state 
agents during arrest, transfer to detention facilities and deportation proceedings, including use 
of disproportionate force and restraint measures and verbal abuse.17 The behaviour of guards 
is not always adequately monitored, especially if they are employed by private security 
companies.18 When children are not subjected to violence themselves, they often witness 
violence against their parents, or others, which can be traumatising.19 
 
The conditions which children face in countries of return can be harmful to their health and 
development and clearly contrary to their best interests. For example, a UNICEF study on 
children deported from Germany to Kosovo found that the experience of deportation was 
highly traumatic: half of the children described their return as the worst experience of their 
lives, a third were suffering post-traumatic stress syndrome, and a quarter reported suicidal 
ideation. Nearly one in two teenagers was suffering from depression. For children that were 
not born in Kosovo or from ethnic minorities, integration in Kosovo was particularly 
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problematic, with difficulties learning the language, school system and culture. Children were 
subject to bullying and discrimination. Opportunities for education, training, work, as well as 
health services and living conditions were much below the standards in Germany.20  
 
Deportation of parents can also occur, particularly in cases of mixed status families, leading to 
family separation, even when it results in children being placed in alternative care. For 
example, in the United States, where many citizen children have undocumented parents, 
research found that nearly 5,100 children were in care in November 2011 because their 
parents had been deported or detained.21 Once separated, a lack of formal policy among child 
welfare authorities to deal with cases of deported parents makes reunification difficult, with 
authorities often opting to terminate parental rights rather than pursue reunification.22 
 

- Lack of legal representation 
 
Undocumented children are often unable access to legal representation and legal aid, meaning 
the quality of their cases, and their ability to challenge inappropriate decisions, avoid rights 
violations and claim redress, is extremely limited.  
 
Especially in light of the high success rate at appeal in some countries,23 the importance of 
good legal representation cannot be underestimated. For example, in the United States, if 
migrant children cannot afford a private lawyer and do not manage to arrange pro-bono 
representation, they must represent themselves before immigration judges to challenge their 
deportation, filing supporting documents and testifying.24  
 
In the United Kingdom, changes to legislation in 2013 resulted in the removal of legal aid for 
all immigration applications, leaving many undocumented young people and families unable 
to take steps to regularise their status. In addition, the UK government is currently proposing 
to introduce a residency test in order to qualify for legal aid in the United Kingdom, such that 
to qualify for assistance one must be regularly residing and have lawfully resided in the country 
for at least 12 months. This will leave yet more children without access to justice. For example, 
the residency test would discriminate against undocumented families leaving domestic 
violence, destitute undocumented families and young people, child refugees, and abandoned 
or abused undocumented children, who have often grown up in the UK and may not know of 
their irregular residence status.25 The proposals will affect access to all categories of legal aid, 
and leave children vulnerable to homeless, violence and abuse.26 While access to legal aid is 
similarly restricted in many countries, such retrogressive measures regarding access to justice 
and the protection of vulnerable children and families are marked.  
 

- Risk of violence and lack of access to protection and justice due to immigration 
enforcement  

 
When reporting violence, abuse or exploitation to police or other relevant authorities, 
undocumented migrants regularly face immigration enforcement rather than protection, 
support services and access to redress mechanisms. PICUM has documented cases in a number 
of EU member states in which migrant women who have telephoned the police when under 
attack in their home, or visited a police station to report a previous attack have been promptly 
arrested and deported without any action being taken against the abuser. Even if criminal 
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proceedings are initiated, undocumented migrants are often unable to participate, being 
deported before court hearings take place.  
 
The lack of access to justice and services for survivors of violence make undocumented women, 
often mothers, vulnerable to violence and exploitation in the home and workplace settings, 
and can trap them in such situations of violence. violence. Where access to refuge 
accommodation is dependent on access to welfare benefits then undocumented victims of 
abuse are unable to move to safe accommodation. Women and children frequently become 
undocumented as a result of domestic abuse, because their status is dependent on the 
perpetrator.27 Some women interviewed by PICUM described their children witnessing this 
violence or being directly subjected to violence and abuse themselves, and yet fearing to report 
the abuse to the police. One case was described by a Finnish organisation working with 
undocumented women, of an asylum-seeker from Nigeria who decided to live in private rental 
accommodation with her one-and-a-half year old Finnish-born son, rather than in the 
reception centre for asylum seekers, for fear of deportation if her claim would be rejected. The 
landlord repeatedly sexually abused the young boy, but the mother was too fearful of the 
potential negative consequences to report the abuser to the police. She found alternative 
accommodation.28 Contrary to the perception that child victims of trafficking are entirely 
hidden away from society, many attend school, church or doctor’s clinics, but feel too afraid 
to admit the abuse.29  

 
The policies that mean that undocumented migrants and their children are unable to report 
violence to the police and seek redress without risk of detention and deportation. By 
prioritising the detection of migrants over their protection from violence, abuse and 
exploitation, they make children more vulnerable to experiencing violence or witnessing 
violence against a parent. As ‘zero risk’ victims, these children face limited possibilities to exit 
violent situations and seek redress when violence occurs. Restrictions on access to justice - to 
independent complaints and redress mechanisms – are pivotal in creating a culture of impunity 
for violence inflicted on undocumented children and their families, whether by state or non-
state actors, when in transit, at borders or in destination countries.  
 

Personal freedom – Non-detention 
 
European Union law (the ‘Returns Directive’)30 governing the detention of irregular migrants 
does not meet child rights standards, but it provides for the detention of children and families 
only as a measure of last resort and for the shortest appropriate period of time. It does establish 
that the best interests of the child shall be a primary consideration in the context of the 
detention of children pending removal. 
 
Despite these limitations of use, and although the laws in many EU member states prohibit 
detention of vulnerable people or limit their detention to “exceptional circumstances”, 
detention of children and families is nonetheless widespread in practice. The following were 
key findings of an EU-funded evaluation of the implementation of the Returns’ Directive31: 
 

 17 EU countries reportedly detain unaccompanied children (15 member states, and 2 
Schengen Associated Countries). The evaluation notes that some of these countries 
detain unaccompanied children only occasionally in practice (Austria, Czech Republic, 
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Lithuania, Luxembourg, Malta, Slovenia and Sweden). 11 countries reported that they 
do not detain unaccompanied children in practice. 

 Evidence collected suggests that 19 countries detain families with children. 8 reported 
that they do not detain families with children. 
 

A comparative study32 of detention and use of alternatives in six EU member states - Austria, 
Belgium, Lithuania, Slovenia, Sweden and the United Kingdom – found that alternatives are 
underused and only a small number of individuals are submitted to these schemes. Austria is 
the only country of the six that is using alternatives to detention almost as much as detention.33 
 
Length varies enormously. For example, in Luxembourg, the period of detention of persons or 
families accompanied by children may not exceed 72 hours, and in practice rarely exceeds 24 
hours. In the Czech Republic, children may be detained for 90 days. In Poland, the initial 
detention order, issued by the courts, can be for a maximum of 90 days, which can be extended 
to a maximum of one year. In Switzerland, children can be detained for 12 months. However, 
even a very short period of detention has been found to have significant negative effects,34 and 
is a violation of children’s rights. 
 
There is little data available on numbers of children in detention. Many states fail to collect or 
publish regular data on numbers in, length of and reasons for the detention of children. The 
issue is further complicated by different types and classifications of ‘detention’. Therefore there 
are currently no EU-wide estimates. Data that is available is often published by non-
governmental organisations or researchers that have requested the information specifically or 
gathered it directly at national level.35 
 

- Family separation due to detention of a parent  
 

Some of the countries that report that they do not detain children, separate children from their 
parents in order to detain the parent and not the child. This is particularly the case when there 
is more than one parent, but there have also been cases of children with only one parent being 
placed into alternative care while their parent is detained.36 
 
Further, research shows that family separation due to the detention of parents can have 
serious negative impacts on the well-being and safety of children. A study37 by the UK-based 
Bail for Immigration Detainees (BID) examined the cases of 111 parents who were separated 
from 200 children by immigration detention between 2009 and 2012. The findings indicated 
that 85 of these children were in fostering arrangements or local authority care during their 
parent’s detention. Some children moved between unstable care arrangements, were 
neglected, and were placed at risk of serious harm. Children lost weight, had nightmares, 
suffered from insomnia, cried frequently and became extremely isolated during their parents’ 
detention. Parents were detained without time limit, for an average of 270 days. In fifteen 
cases, parents were deported or removed from the UK without their children, and in 92 out of 
111 cases, parents were eventually released, their detention having served no purpose. 
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Right to family life 
 
As well as family separation due to the detention or deportation of a parent, children in an 
irregular migration situation are also more likely to experience family separation in 
contradiction with their best interests in the context of custody rights and child protection, 
when the concerns are regarding material living conditions and poverty and prejudice against 
undocumented migrants rather than protection from violence, exploitation and abuse. 
Undocumented parents have also been found to face bias due to cultural discrimination and 
lack of provision of interpretation services and other due process guarantees.38 
  
Where authorities hold child protection and safeguarding duties, there have been cases where 
these duties have been discharged through separating the child from their parents. For 
example, in the UK, there have been cases where local authorities have fulfilled their duty to 
accommodate children in need in their area by accommodating only the child, in breach of 
their right to family life, or at least threatened to do so in order to deter parents from seeking 
assistance in the context of highly limited resources.39 In this context, the institution of child 
protection in countries of transit and destination is used punitively for migrant families and can 
lead to family separation in breach of the child’s rights. Fear of having their children taken from 
them is also one of the common barriers to accessing essential services and protection for 
themselves and their children reported by parents.40 
 

Right to health 
 
Laws regarding access to health care for undocumented children at the national level vary 
enormously across Europe (see Annex in PICUM Protecting undocumented children: Promising 
policies and practices from governments at all levels, March 2015 for legal entitlements for 
undocumented children to access health care in the 28 EU member states). In most EU 
countries, undocumented children receive health care under the same conditions as adult 
undocumented migrants, with no extra protection.  
 
Emergency health care cannot be denied in any EU member state. However, in some countries, 
even this care may be subject to charging. Many countries provide emergency care free of 
charge. Other care that is provided inclusively and free of charge in a number of countries 
includes testing and treatment for communicable diseases (though treatment for TB and HIV 
is more limited) and childhood vaccinations/ immunisations.41 Aside from this, there is wide 
variation in the care that is provided to undocumented children and at what cost. 
 
Numerous practical barriers affect children’s ability to access the care they are entitled to. For 
example, there may be varying interpretations of what care undocumented children are 
entitled to, particularly in countries where entitlement depends on whether the care is 
considered ‘urgent’ or ‘essential’ and these terms are not adequately defined or are decided 
by administrative staff rather than medical professionals. While differing interpretations and 
discretion on the local level can lead to children receiving a wider range of services, it can 
equally lead to inappropriate denials of access. Other barriers include excessive costs, fear and 
risk of detection/ denunciation, lack of awareness about children’s entitlements to services 
both on the part of service providers and families, and lack of medical records.  
 

http://picum.org/picum.org/uploads/publication/Protecting%20undocumented%20children-Promising%20policies%20and%20practices%20from%20governments.pdf
http://picum.org/picum.org/uploads/publication/Protecting%20undocumented%20children-Promising%20policies%20and%20practices%20from%20governments.pdf


 

10 
 

Children’s health may also suffer generally due to a lack of continuous care, lack of access to 
specialist and mental health care, and due to conditions related to living in an irregular 
migration situation, such as poor housing conditions, stress, etc. 
 
Data collected from across Médecins du Monde (MdM) clinics in 2014, covering over 22,000 
patients in 24 cities in nine European countries,42 reveals, for example, a massive gap between 
levels of vaccination for tetanus and measles, mumps and rubella. Levels of vaccination among 
the general population are 90% at age two compared to 50% for children seen in their clinics, 
where a majority of all patients are undocumented. Over half of the pregnant women surveyed 
had not had access to antenatal care when they came to MdM’s centres; nearly 60% came 
after the 12th week of pregnancy. Of all the patients surveyed, 91.3% resided below the 
poverty line, 64.7% were living in unstable or temporary accommodation, 9.7% were homeless 
and 29.5% declared their accommodation to be harmful to their or their children’s health.  
 

Right to an adequate standard of living 
 
Problems to secure decent housing and experiences of homelessness are also a major human 
rights challenges for undocumented families. Children in an irregular migration status usually 
do not have access to social housing with their family unless one member of the family has a 
residence permit, and undocumented families are not eligible for housing support. Where 
accommodation is made available it is in extreme situations, to avoid a breach of human rights. 
Under the general systems for protecting child rights, local authorities in most EU countries 
have a duty to protect all children in their areas (including providing them with adequate 
housing), and specifically separated children, but nothing is provided for undocumented 
children with their families. Further, undocumented families are often denied access to 
reception centres for asylum seekers and homeless shelters. 
 
Families in an irregular migration situation usually access housing through the private market. 
In some counties, a residence permit is required to rent housing, while in others it is not, but 
families nonetheless face strong discrimination and difficulties of access. Undocumented 
families are vulnerable to having their precarious residence status exploited by unscrupulous 
landlords, who offer housing in poor conditions at exploitative prices. The conditions are often 
overcrowded, insalubrious and insecure. 
 
Undocumented children and families often have to move frequently, rely on friends or family, 
and at times live in squats, or even sleep in parks or on the streets.  
 
Decent housing is also pertinent example of the interdependence of rights, impacting directly 
children’s education, health, and numerous other rights. Undocumented parents also struggle 
to meet essential living costs, such as for transport, lunch, uniforms and books, and children 
are usually excluded from support provided to low-income pupils to meet these needs. 
Children are also affected by the impacts of restricted access to rights for parents, in particular 
when this results in parent’s having poor physical or mental health or in family destitution.  
 
Undocumented families are usually denied access to any state benefits as well as access to 
employment. As a result, they have no financial resources and often live in poverty and social 
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exclusion. In some countries, they are also excluded from accessing support from charities or 
other local structures providing support to poor families.  
  

Right to education and professional training 

 
In all EU member states, it is compulsory for children to attend schooling for at least eight 
years. In many countries, the legislation and policy governing compulsory education refers to 
‘all children’, and access is therefore possible for undocumented children.43 However, this only 
implicit inclusion can result in undocumented children being barred in practice from enrolling 
due to documentary requirements that some undocumented children are unable to provide 
(e.g. proof of address, birth certificate, social security number). Others face limitations within 
the education system; they are often unable to take official exams, receive certification for 
studies completed, or undertake vocational training courses. In countries where official 
examinations are required to pass from primary to secondary education, this can prevent 
children even accessing compulsory education classes.44  
 
It can also contribute to a lack of awareness among educational staff and undocumented 
families on children’s right to education, and result in inappropriate refusals of registration and 
at times even denunciation of undocumented families to immigration authorities. This unclear 
legislative framework also lends itself to discriminatory refusals of registration – when schools 
may be reluctant to accept migrant children, for example, due to concerns around integration 
and educational attainment.  
 
In addition, access to non-compulsory education - including early childhood education and care 
(ECEC),45 vocational training, further (college/ adult learning) and higher education (university), 
and in many countries 16-18 education - remains highly problematic.  
 
Although practical barriers, such as lack of awareness, fear of accessing services, administrative 
requirements, discrimination, and challenges relating to poverty may remain, if legislation is 
made explicit to include undocumented children’s right to education, it can lay the groundwork 
to ensuring access to all levels of education and facilitate practical barriers to be addressed.  
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