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I.
Introduction
1. The Office of the Special Representative of the Secretary-General on Sexual Violence in Conflict (OSRSG-SVC) submits these comments to the Committee on the Elimination of Discrimination Against Women (the Committee) on the Draft General Recommendation on Trafficking in Women and Girls in the Context of Global Migration (the Draft or the General Recommendation). The OSRSG-SVC would like to commend the Committee on a comprehensive General Recommendation that will be of significant value in the contexts where the OSRSG-SVC and its partners operate.  

2. The comments on the Draft are respectfully submitted pursuant to the Framework of Cooperation signed between the OSRSG-SVC and the Committee on 24 July 2018. Given the OSRSG-SVC’s Security Council mandate, these comments will be limited to the trafficking of women and girls for sexual violence or exploitation in conflict and post-conflict settings. 

II.
Comments to the Draft
Section I. Introduction
3. In paragraph 1, the OSRSG-SVC would recommend in the line that states “women and girls continue to be subjected to extreme forms of gender-based violence, constituting a violation of their human rights and an obstacle to their achievement of substantive equality” firstly to add the words “sexual and” before the words gender-based violence and secondly after the words “substantive equality” to add “and, in some cases a threat to international peace and security”. The rationale of this suggestion from the OSRSG-SVC is the importance of aligning it with Security Council resolutions on Women, Peace and Security and Conflict-related Sexual Violence, which specifically include conflict-driven trafficking in persons, used by certain armed and violent extremist groups to fund their operations and advance their objectives. 

4. In paragraph 3, the OSRSG-SVC would recommend adding the following italicized words in the final sentence: “as well as provide assistance and services as well as reparations.” This change would align with the Draft that victims of trafficking in persons are entitled to various forms of assistance and services by the State (see, for example, Section V of the Draft) in addition to any reparations from a perpetrator or State in breach of its obligations.

Section III. The Legal Framework

5. In paragraph 9, the OSRSG-SVC suggests including a reference in the main text of the Draft to UN Security Council resolutions 2331 (2016) and 2388 (2016), which state that trafficking in persons, especially women and girls, constitutes a threat to international peace and security and imposes obligations on State and non-State actors. The OSRSG-SVC would respectfully submit that these resolutions also form part of the applicable legal framework. In addition to being cited in paragraph 9, these resolutions could also be referenced in paragraph 15 and other relevant paragraphs on conflict in the Draft. Under this Section, the OSRSG-SVC welcomes the specific references to international humanitarian law, international criminal law, slavery and the slave trade in footnote 14. 

6. In paragraph 12, the OSRSG-SVC would recommend adding the following italicized words to the following sentence: “The Committee identifies the higher risk faced by women and girls subjected to multiple and intersecting forms of discrimination, particularly women and girls in poverty, living in remote areas, in conflict or post-conflict settings, forcibly displaced women and girls and women and girl migrants.” While this is mentioned only in footnote 19, in the context of the Committee’s Concluding Observations, the OSRSG-SVC believes it would be helpful for this reference to be included in the main text of the Draft given the multiple and intersecting forms of discrimination facing survivors of trafficking in persons for sexual violence and exploitation in the conflict-affected contexts where it has engaged, (see, for example, recent annual reports of the United Nations Secretary-General on Conflict-related Sexual Violence, S/2018/250 and  S/2019/280).

7. In paragraph 13, the OSRSG-SVC would suggest adding the following italicized words in the sentence: “The crime of trafficking is characterized by a complex web of perpetrator and victim profiles, as well as jurisdictions, often implicating private persons, corporations, State-mandated actors and officials as well as non-State actors including terrorist  groups”. Non-State actors are responsible for the majority of incidents of conflict-related sexual violence documented in the above-mentioned reports of the United Nations Secretary-General on Conflict-related Sexual Violence. This includes trafficking for sexual violence and exploitation by groups such as ISIL/ Daesh, Boko Haram and Al-Shabaab.

8. In paragraph 15, there is a reference that trafficking can constitute torture and that the prohibition against torture is a peremptory (jus cogens) norm of international law. The OSRSG-SVC would suggest adding that the prohibition against slave trading and slavery are also peremptory norms in the same paragraph. Trafficking in persons in and around conflict zones can result in the enslavement of women and girls. The crimes of slave trading and sexual slavery have different but complementary and mutually reinforcing elements along with the prohibition of trafficking in persons for the purposes of sexual violence or exploitation. Ensuring that States implement the full range of applicable laws protecting women and girls in these situations is clearly at the heart of the General Recommendation. 

9. In paragraph 18, the OSRSG-SVC would recommend adding a reference to women and girls living in or coming from conflict or post-conflict situations as being a group that suffers multiple and intersecting forms of discrimination. 

10. In paragraph 25(c), the OSRSG-SVC would recommend adding to the “[c]ollecting and publishing of data on trafficking in women and girls” a reference to data collection on “the link between trafficking in women and girls and conflict, political instability, and terrorism/violent extremism.” This data collection from States parties would be extremely helpful to the OSRSG-SVC in developing targeted responses for women and girls in conflict-affected or politically fragile contexts. 

11. At the end of paragraph 37, the OSRSG-SVC suggests adding the following passage: “Perpetrators can also include terrorist and violent extremist groups and networks. As stated in Security Council resolution 2331 (2016), acts of sexual and gender-based violence, including when associated to trafficking in persons, are known to be part of the strategic objectives and ideology of certain terrorist groups, used as a tactic of terrorism and an instrument to increase their finances and their power through recruitment and the destruction of communities. Trafficking in persons, in particular women and girls, remains a critical component of the financial flows to certain terrorist groups and when leading to certain forms of exploitation, is being used by these groups as a driver for recruitment”.

12. In paragraph 40, the Committee notes trafficking due to humanitarian crises, including climate change. Although the Draft is nearing completion, it may be relevant for the Committee to consider any effects on trafficking on women and girls due to the COVID-19 pandemic and other public health crises. Specifically, the Committee could refer to its recent Guidance Note on CEDAW and COVID-19 calling for the adoption of special measures to address the increased risk of trafficking and survival sex of refugee and internally displaced women and girls during the pandemic.

13. In paragraph 42, the OSRSG-SVC recommends including that States parties to the Convention take measures to prevent trafficking in women and girls in all places of detention, whether formal or informal. The Secretary-General has noted that places of detention can be a vector for trafficking in women and girls for sexual exploitation and violence in his reports on conflict-related sexual violence (see, e.g., S/2018/250 and S/2019/280). 

14. In paragraph 46, the Committee notes that, “States parties are obligated to protect victims of trafficking in persons, especially women and children, from re-victimization.” The OSRSG-SVC recommends including that “children born of trafficking for the purpose of sexual violence or exploitation are also entitled to protection from re-victimization and stigmatization, including through the provision of identity documents, to avoid situations of possible statelessness, and comprehensive support”.  

15. In paragraph 58(b), the OSRSG-SVC recommends that the “mining sector” be added to the recommendation that reads, “Pay particular attention to monitoring sectors in which workers are at a high risk of being trafficked, such as domestic and care work, garment, construction, agriculture, food processing and fishing”. It has been the OSRSG-SVC’s experience that trafficking of women and girls occurs especially around artisanal mining sites in conflict-affected areas leading to sexual exploitation and violence in addition to labor exploitation. 

Section VI. Victims Access to Justice 

16. In paragraph 87, the OSRSG-SVC would recommend adding the following italicized language to the recommendation: “Build the capacity and accountability of specialized law enforcement units to proactively investigate organized criminal, armed, and violent extremist/ terrorist groups linked to trafficking…”

17. In paragraph 88, the OSRSG-SVC would recommend stating that all anti-trafficking legislation codify that victim consent shall not be a defense to trafficking and, as provided by the Palermo Protocol, shall be irrelevant where the means of threat or use of force or other forms of coercion, abduction, fraud, deception, abuse of power or of a position of vulnerability or of the giving or receiving of payments or benefits have been used to achieve the consent of a person having control over another person. Furthermore, the recommendation should state clearly that this defense cannot be raised as an affirmative defense, a defense as to the underlying actus reus of the crime, or in any other fashion. 
18. In paragraph 96, the Committee recommends that trafficked women can “obtain effective protection and redress, including rehabilitation and compensation.” There might also be the need for a recommendation on trafficked girls receiving these rights in a manner appropriate to their age. Further, the OSRSG-SVC suggests that the Committee recommends that “Where a victim of trafficking is a victim of another crime where the State provides compensation, rehabilitation or other measures, the victim of trafficking shall be entitled to all measures under both programmes”. This may occur where a State has a compensation scheme related to terrorism, and the victim of trafficking may be both a victim of trafficking and terrorism. 
Section VIII: Treaty Ratification or Accession

19. In paragraph 103, the Committee recommends the ratification of various instruments that would assist in the elimination of trafficking of women and girls. The OSRSG-SVC suggests that the Committee recommend ratifying or acceding to both the 1926 Slavery Convention and its Supplementary Convention of 1956. It is the opinion of the OSRSG-SVC that a State’s prohibition of trafficking in persons and slave trading/slavery provides mutually reinforcing legal protections to women and girls from sexual exploitation and violence in conflict and post-conflict contexts. 
III. Conclusion

20. The OSRSG-SVC is grateful for the opportunity to provide these comments to the Committee on a General Recommendation of such global importance. The OSRSG-SVC reiterates its sincere appreciation for the Committee’s work and looks forward to continued collaboration pursuant to the Framework of Cooperation. 
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