[image: image1.wmf]
The State of Israel
The Ministry of Justice
The Office of the Deputy Attorney General (International Law)

2
The Office of the Deputy Attorney General (International Law)


Date: 18 Iyar 5780                         12 May, 2020
Dear _____________________,
Re: Draft General recommendation on Trafficking in Women and Girls in the Context of Global Migration
1. The State of Israel respectfully submits to the Committee on the Elimination of Discrimination against Women its comments regarding the draft General Recommendation on Trafficking in Women and Girls in the Context of Global Migration. 
2. As part of its longstanding commitment to fulfill its obligations under the Convention and to continue its fruitful cooperation with the Committee in an open and constructive dialogue, the State of Israel welcomes the opportunity to comment on the draft General Recommendation on Trafficking in Women and Girls in the Context of Global Migration.

3. The State of Israel recognizes and respects the Committee's mandate, which enables it, inter alia, to publish General recommendations. However, Israel would emphasize that General recommendations are intended to provide useful guidance to State Parties in interpreting their obligations under the Convention and to recommend effective measures and "best Practices". As such, General recommendations do not create binding legal obligations, in and of themselves, nor do they reflect an interpretation of the Convention that is necessarily agreed upon by States Parties.
4. The following remarks reflect Israel's major observations and concerns arising from the draft General Recommendation and do not preclude the existence of other issues of concern arising from the Committee's interpretation of the obligations of States Parties under the Convention.  
5. General – While the State of Israel sees States' migration frameworks and policies as potentially having an adverse impact on women and girls which may result in trafficking, as noted throughout the Draft General Recommendation, we would like to emphasize that there are other, more proportionate factors that may have a favorable impact on women and girls at risk of trafficking, such as the use of bilateral agreements for safe recruitment of workers or effective enforcement of appropriate welfare, labor and criminal laws. 
6. Paragraph 17 – The wording proposed by the committee detailing State parties' obligations towards their nationals who were trafficked abroad is unclear. We suggest that the extent and nature of these obligations would be clarified. 
7. Paragraphs 26(b) and 26(f) – The wording of these paragraphs are, at times, unclear and do not take into account states' sovereignty in forming migration policies. 
8. Paragraph 29(h) – While the concept of specialized tribunals can be productive in some states, the dedication of such tribunals is less appropriate or necessary in many legal regimes, and thus should be removed from the draft. 
9. Paragraph 35 – In the current state of international law and state-practice worldwide, it is Israel's view that international human rights law and international humanitarian law – two systems which are codified in separate instruments – remain distinct and apply in different circumstances.
10. Paragraphs 45(b), 45(c), 45(d), and 46(a) - The addition of victims of trafficking as a classification of a "social group" under the 1951 Convention, as well as "persecution", disregarding the intensity of the persecution, the identity of the persecutor (which may have significant effects on immigration in other contexts), the fear of persecution being well-founded, the scope of protection of the origin state, whether there are internal protective alternatives, etc., widens the definitions in the Refugee Convention beyond their intended scope. Furthermore, the addition of a subjective fear of subjection to stigma, as an impediment to a return to the country of origin, as oppose to the requirement for an objective danger to the victim's life or liberty in the origin state, widens the scope of the non-refoulement principle, beyond its customary interpretation
In addition, while Israel recognizes that trafficking in persons may establish  or strengthen grounds for asylum, it is not clear whether the Recommendation's intention was to designate trafficking as an independent ground for asylum, and therefore, theoretically, all trafficking victims' application to asylum should be accepted. 
Additionally, the requirement to provide "resources to support asylum claimants during the application process" is not clearly understood from the 1951 Refugee Convention, and it may affect all asylum seekers, and not only trafficking victims, and therefore will have inter alia significant financial implications. Furthermore, we suggest that the scope of said resources would be elaborated on.
11. Paragraph 49 – The paragraph supports the assumption that forming more legal routes for women migrants will affect them favorably. However, this assumption might seem as limiting the principle of State sovereignty, and its liberty to form a migration policy independently, in accordance with international law, and also raises concerns of increased trafficking due to abuse of those legal channels.

12. Paragraph 57(b) – The State of Israel requests additional explanation on the term "gender discriminatory restrictions on migration", as these requirements often stem from the labour market's demands regarding foreign workers, etc. 
13. Paragraph 57(e)(c) – The term "women in need of protection" is very broad, and requires further explanation. Specifically, we request to elaborate on whether the term refers exclusively to women who were recognized as victims of trafficking or rather to all women migrants.
14. Paragraph 61(c) and 61(d) – The recommendations in sections (c) and (d) may include a very broad group of women, given that in general, migrant workers are more vulnerable to human trafficking. This broad/inclusive wording might limit the discretion of states to determine their immigration policies, while ignoring other measures which may be favorable to women migrants. Regarding paragraph (d) - Many member States' legal systems address the recognition and status of partners and spouses. The current wording needs clarification as to the recommendations' effect on such policies. 
15. Paragraph 72(p) – The term 'long term' should be elaborated on. 
16. Paragraph 72(q) – It seems from the current wording that this paragraph deviates from the protection of trafficking victims, and requires equal rights to all migrant women. 
17. Paragraph 90 – The State of Israel notes that the prohibition of non-custodial sentences for convicted traffickers may seem as a limitation on the discretion of the judiciary of the state-parties.
18. Paragraph 91 – The Committee's proposal to exempt all victims of trafficking from criminal or administrative liability for any act committed as a result of the trafficking is overly broad. However, prosecutorial discretion should allow considerations such as the severity of the act and not issue automatic exemption of liability as can be understood from the phrasing of the article. 
Sincerely, 

________
__________________________________________________________
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