Comments on the Draft General Recommendation on Trafficking in 

Women and Girls in the Context of Global Migration 

prepared by the CSO “La Strada-Ukraine”
“La Strada-Ukraine” is a non-governmental organization that has been working in Ukraine since 1997 in the area of prevention of trafficking in human beings, domestic violence and gender discrimination, as well as the protection of children rights. The organization supports the draft General Recommendation (GR) on Trafficking in Women and Girls in the Context of Global Migration, highlighting the particular vulnerability of women and girls in migration and taking into consideration their specific needs, and appreciates the opportunity to provide comments on the Draft General Recommendations.
“La Strada-Ukraine” would like to share the following comments and suggestions that are based on national analysis of practice and tendencies for CEDAW’s further consideration:  
· Complementing Para 6. The Committee appreciates the regional-specific approaches required to address the forms of trafficking in women and girls across the globe. It acknowledges that the causes, consequences and experience of trafficking differ for young girls and teenage girls from that of different age groups of adult women including elderly women, and women and girls with different social status. In recalling that States parties are obliged to promote the equal rights of girls as part of the larger community of women, it encourages States parties to adopt a nuanced response to combatting trafficking which takes into account these differences.

Reason: It is important that a nuanced approach should be taken in handling different categories of women, since victims might require individualized treatment, based on their age and social status. Thus not only difference between child and adult categories of victims should be taken into account, but also various categories within those groups, such as young girls, teenage girls, adult women having children and women without children, elderly women, etc. 
· Rephrasing Section IV. Root causes and discouraging the demand that fosters exploitation through of trafficking

e.
Root causes of trafficking in women and girls and discouraging the demand that fosters their exploitation through trafficking

Para 19. Identifying, addressing and eliminating the root causes, and in particular and discouraging the demand that fosters all forms of exploitation of women and girls through trafficking, are key to States parties’ prevention efforts.

Reason: The “demand” is considered to be one of the root causes of trafficking
. Thus, it should be listed as one of the root causes (as f.e. in the para. 20) and not as a separate category, which otherwise might make it less significant and underestimated compared to other root causes. 
· Inserting a new paragraph after paragraph 23. As a number of international surrogacy arrangements is increasing, women in States with emerging economies are more often engaged to bear children for parents from developed States. In such circumstances, the reproductive agencies and international commercial surrogacy networks frequently recruit surrogate mothers who are vulnerable to exploitation due to poverty, powerlessness, a lack of education, and multiple forms of discrimination. With national laws on surrogacy varying from state to state from prohibitionist to permissive or non-existent and the lack of  international standards on the issue of surrogate motherhood, the trafficking for exploitation in abusive surrogacy practices, which ultimately may amount to the sale of children, is becoming a great concern which needs particular attention
.

Reason: The issue of trafficking for exploitation in surrogacy presents a big threat, especially for women who live in developing countries, where the surrogate motherhood is not comprehensively regulated, thus leading to emergence of unregulated commercial surrogacy, with accompanying exploitative practices
. For example, Ukraine, which is a  country with a developing economy and where there is no coherent legislation on surrogacy, either prohibiting or regulating it in detail, developed into one of the four biggest centers in the world for international surrogacy arrangements (together with Russian Federation, Georgia and the United States
). The problem of surrogacy in the context of human trafficking in Ukraine reached such a big scale that it is currently discussed by experts, civil society and governmental officials in the same line with trafficking for the purpose  of labour or sexual exploitation. 
Trafficking for the purposes of exploitation in surrogacy is closely connected with the sale of children. Although different States might have different stance on legality of surrogacy per se, any abusive practices used against surrogate mothers turn the transfer of children to intending parents into the sale of children as defined by the Optional Protocol to the Convention on the Rights of the Child on the sale of children, child prostitution and child pornography. 
Thus, since commercial surrogacy currently reached a truly global scale, with intending parents and intermediaries looking for potential surrogate mothers in different countries where legislation on surrogacy is more auspicious, this problem should be definitely addressed and taken into consideration in the context of global migration.
· Complementing Para 24. Women and girls living in rural and remote areas, indigenous women and girls, those with an irregular migration status, as well as stateless women and girls and those at risk of statelessness  who experience social, political and economic exclusion face specific risks of being trafficked. In its general recommendation no. 34 (2016) on rural women, the Committee highlighted that the economic hardships of rural life including the negative effects of climate change, high levels of poverty, domestic violence, restricted  access to State benefits…
· Complementing Para 25 (c)(iii). Its potential link with bonded labour, domestic servitude and child and forced marriage, abusive surrogacy practices and the sale of children
, trafficking in organs, tissues and cells, including trafficking in human eggs, and forced criminality;
Reason:  With the passage of time, the exploitation in the context of human trafficking is taking new forms, the data on which should be collected, analysed and considered in line with more traditional forms already listed.

· Complementing Para 25(f)(ii). Enacting, modifying and implementing anti-trafficking strategies to combat the internal and cross-border trafficking in women and girls and to address the root causes.   Include in the design those affected by anti-trafficking policies, including trafficking victims and women and girls vulnerable to trafficking, and specialized civil society organizations;
Reason: The civil society organizations might play an important role in design and implementation of anti-trafficking strategies, and they help those affected by anti-trafficking policies to be really heard by authorities in this process.

· Complementing Para 26(a). Identifying and ensuring the equal rights and opportunities for women facing multiple forms of discrimination and protecting women who suffer from gender-based violence including domestic violence;
Reason: Gender-based violence, and in particular domestic violence against women and girls, contribute to the disbalance of power between women and men and are among the root causes why women become more vulnerable to trafficking and exploitation. Although GBV constitutes a form of discrimination against women, the responsibility of States to address it as one of the main push factors of such vulnerability in the context of fight against human trafficking should be more explicitly underlined here.
· Complementing Para 26(c). Enhancing women’s access to political decision-making, including participation in peace processes
, credit, land, and the modern tools and inputs required for its efficient cultivation;

· Inserting a new section into para 26. Taking efforts aimed at prevention and resolution of  armed conflicts and adopt all necessary measures to mitigate the exposure of women to human trafficking in the result of armed conflicts.
Reason: Although there is a separate section (f. Forcibly displaced women and girls face a higher risk of being trafficked) addressing the issue of human trafficking in armed conflict, however it is important to place this statement in the para. 26, emphasizing that the armed conflict per se can be a direct cause for human trafficking, since otherwise, if there was no conflict, the conditions for trafficking might have not arisen. However, if the armed conflict as a root cause for trafficking took place anyway, the efforts should be aimed at mitigating any exposure of women to becoming potential victims of human trafficking in such circumstances. 
· Complementing Para 29(c). Has as its objective to combat trafficking for purposes of, among others, child and forced marriage, debt bondage, serfdom, forced or compulsory labour, slavery and sexual exploitation, abusive surrogacy practices and the sale of children
, trafficking in organs, tissues and cells, including trafficking in human eggs,and forced criminality;

Reason: See explanation to the para. 25(c)(iii).
· Rephrasing Para 29(h). Sets a clear time frame for establishing specialized tribunals to effectively prosecute and adequately punish traffickers Enables the functioning of the justice system, including the establishment of specialized tribunals, which allows to effectively prosecute  and adequately punish traffickers, with an emphasis on proactive and victimless investigations and prosecutions of human trafficking crimes;
Reason: “Setting a clear time frame for establishing specialized tribunals” was quite specific regional measure, adopted in Bangladesh (by Prevention and Suppression of Human Trafficking Act of 2012), which CEDAW mentioned in its Concluding observations on the eighth periodic report of Bangladesh. The recommendation in this section should be put in a more general way, taking into account that establishing specialized tribunals might be necessary only in particular circumstances (such as those that were present in Bangladesh) and not all other States, which might prefer different measures.
· Complementing Para 34. Trafficking in women and girls is exacerbated prior to, during and after conflict due to instability and insufficient governance, including the absence of the rule of law, increased militarism, the availability of small arms, the breakdown of social and family structures and the “normalization” of gender- based violence as an additional element of pre-existing discrimination against women and girls. The war-related demand for women’s sexual, economic and military exploitation is a growing trend in situations of conflict. Trafficking in women in the situation of conflict is often connected with sexual violence, terrorism and other transnational organized criminal activities, which can prolong and exacerbate conflict and instability or intensify its impact on civilian populations
.
Reason: It is important to more explicitly underline the connection between human trafficking, sexual violence and terrorism in the context of conflict, since these violations often exist simultaneously during armed conflict, mutually influence one another and exacerbate the situation. This also helps to view human trafficking in the context of armed conflict as a serious international crime, which is no less serious than other international crimes such as conflict-related sexual violence and terrorism. In addition, trafficking in human beings and other related crimes might also contribute to the prolongation and exacerbation of the conflict by providing funding and sustainment for terrorist or armed groups
.
· Complementing Para 37. Conflict-affected regions can be areas of origin, transit and destination with regard to trafficking in women and girls; its forms varying by region, specific economic and political contexts and profile of victims; and its perpetrators including government armed forces, paramilitary groups, non-State armed groups, peacekeeping personnel and civilians.  The places of cantonment of military troops or paramilitary groups in conflict affected or border-line regions present a heightened risk for women to be subjected to serious forms of sexual violence, sexual slavery and human trafficking.
· Inserting a new section in the paragraph 42. Criminalize, investigate, prosecute and ensure accountability for trafficking in persons in the context of armed conflict, ensure that evidence of such crimes might be collected and preserved so that investigations and prosecutions may take place
.    
Reason: If the proper legal measures are not taken to ensure justice and fight the culture of impunity, other preventive measures might be not that effective.

· Complementing Para 42(h). Train law enforcement agents, including police and border control officers, judges, prosecutors and peacekeepers on the risks faced by displaced women to trafficking and on the indicators which help to identify trafficking in persons in areas affected by armed conflict; 
Reason: It is important to train a wider circle of officials who might be involved not only in identification, but also at the later stages of justice process, so that the traffickers would not avoid punishment for their actions when it comes to justice. 

· Inserting a new section in the paragraph 46. Provide refugees, including victims of human trafficking in armed conflict, with the option to document their cases for future legal action to hold traffickers accountable. Due consideration should be given to clarifying and securing the legal status of undocumented refugee children, including refugee children conceived as a result of sexual violence or exploitation, to avoid situations of possible statelessness
.
· Complementing Para 54. The anti-trafficking responses of States parties should be nuanced to address the particular vulnerabilities of both women who migrate within the borders of the territory for which they hold citizenship and those who migrate internationally and are non-citizens in the countries of transit and destination, both documented and undocumented. Consular protection should be ensured for migrant women finding themselves in vulnerable situations abroad, and consular staff should be fully trained on matters pertaining to the risks for women and girls migrants of being trafficked
.
Reason: As the authorities in the countries of transit or destination are not always capable to identify and provide support for all migrant women who might be subjected to human trafficking, it is crucial that the  country of citizenship of migrant worker was capable of and responsible for providing its citizens with consular protection whenever they apply for such protection. It is also important to train consular staff to identify the risks faced by migrant women in certain State, to detect persons who might have been victims of human trafficking, be aware of the remedies available for the victims and elaborate the algorithms of actions whenever the victim applies to the embassy or consulate for protection. 
· Complementing Para 68(b). Increase the early detection capacity and authority of law enforcement and border personnel, immigration and asylum authorities, labour inspectors, social workers, and health-care professionals and school personnel to promptly identify trafficking and related offences against women and girls and to facilitate the referral of victims, including non-nationals, to the appropriate services, assistance and rehabilitation and social integration including by providing mandatory systematic training on the…
Reason: School personnel should be among the subjects responsible for identification of victims of human trafficking, since they are better placed to detect the potential child victims than many other authorities and also might be engaged in awareness-raising and other trafficking prevention activities among children.

· Inserting a new section in the paragraph 72. Support the work of the 24/7 free helpline services for victims of trafficking, whose activity is based on international standards, confidentiality and respect for human rights.

Reason: It is important to emphasize that work of the hotlines is important not only for early identification and protection of presumed victims of human trafficking (as was envisaged in para. 68(g), but also at later stages, when the hotlines can provide informational, legal, psychological support to the victims,  with an opportunity for them to remain anonymous. 

· Complementing Para 73. Ensure that trafficked women and girls are accorded all of their human rights, including those to which they are entitled as victims of crime and of human rights violations. These include the rights to receive protection from further harm including special consideration and care to avoid re-traumatisation in the course of any legal and administrative procedures, to be treated in age-sensitive manner and with compassion and respect for their dignity and human rights, to be provided with access to justice and prompt and effective remedies including compensation, regardless of the individual’s immigration status, presence in the country of jurisdiction, criminal case against or identification of the trafficker, or involvement in any investigation or other legal process.
Para 85. The Committee acknowledges the complexity and the high level of skill required to investigate and prosecute allegations of trafficking in women and girls that often implicate a criminal network operating transnationally. Over-reliance by the prosecution on witness testimonies is often insufficient to secure a conviction. Low rates of investigations, prosecutions and convictions can also be attributed to lengthy legal proceedings, lack of trafficking expertise among judges and prosecutors, complicity of State officials, gender bias in courts, difficulties in securing victim cooperation due to lack of victim-friendly and gender- and age-sensitive  approaches and procedures, and low corporate accountability.
Para 88(c). Provide capacity building for judges, prosecutors and police officers on the robust application of criminal law provisions to prosecute traffickers, on the principles of equality and non-discrimination on the basis of sex and gender, including effective gender, age  and culturally-sensitive ways to deal with trafficking victims;
Reason: Age-sensitive approach to treatment of victims should be explicitly underlined, since very often the authorities might revictimize child victims of human trafficking, by applying the same standards as to adult victims. Another consideration is that very often the specific procedural legislation is lacking on child-friendly justice approaches, f.e. a child victim might be interrogated multiple times during the criminal process or interrogated in the premises not adjusted to her needs etc.
We hope the suggested comments will be taken into consideration in the process of finalizing the draft General Recommendation. And believe that comprehensive general recommendation can support governments and all respective stakeholders in their efforts to address more effectively the issue of human trafficking and discrimination against women and girls in the context of global migration and ensure that actions taken are age and gender-sensitive, rights and needs-based and evidence led. 
CSO “La Strada-Ukraine”, May 12, 2020
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