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The Quaker UN Office, Geneva, welcomes the decision of the Human Rights Committee to draft a General Comment on Article 9 of the International Covenant on Civil and Political Rights, expanding on its General Comment No. 8, and to allow NGOs to provide information in relation to it.

In this written submission, the Quaker UN Office will focus on three areas:

1. Women prisoners/offenders 

2. Detention/imprisonment of conscientious objectors to military service

3. Children of prisoners

1.
Women prisoners/offenders
The adoption by the UN General Assembly of the UN Rules for the Treatment of Women Prisoners and Non-Custodial Measures for Women Offenders (Bangkok Rules)
 on 21 December 2010, marked a significant development in not only the standards but also the understanding of the specificities of women prisoners and offenders.  The Bangkok Rules also take account of developments in international human rights law since the adoption of the UN Standard Minimum Rules for the Treatment of Prisoners.  They should, therefore, be taken into account by the Human Rights Committee throughout the drafting of the General Comment on Article 9.

In relation to contact with family (CCPR/C/105/3, para. 11.i.ii), the following Rules should be considered:

· Rule 2.2:  Prior to or on admission, women with caring responsibilities for children shall be permitted to make arrangements for the children, including the possibility of a reasonable suspension of detention, taking into account the best interest of the children.

· Rule 3:

1. The number and personal details of the children of women being admitted to prison shall be recorded at the time of admission.  The records shall include, without prejudicing the rights of the mother, at least the names of the children, their ages and, if not accompanying the mother, their location and custody or guardianship status.

2.  All information relating to the children's identity shall be kept confidential, and the use of such information shall always comply with the requirement to take into account the best interests of the children.

· Rule 4: Women prisoners shall be allocated, to the extent possible, to prisons close to their homes or places of social rehabilitation, taking account of their caring responsibilities, as well as the individual woman's preference and the availability of appropriate programmes and services.

· Rule 23: Disciplinary sanctions for women prisoners shall not include a prohibition of family contact, especially with children.

· Rule 26: Women prisoners' contact with their families, including their children, their children's guardians and legal representatives shall be encouraged and facilitated by all reasonable means.  Where possible, measures shall be taken to counterbalance disadvantages faced by women detained in institutions which are at long distances from their homes.

· Rule 27: Where conjugal visits are allowed, women prisoners shall be able to exercise this right on an equal basis with men.

· Rule 28: Visits involving children shall take place in an environment that is conducive to a positive visiting experience, including with regard to staff attitudes, and shall allow open contact between mother and child.  Visits involving extended contact with children should be encouraged, where possible.

· Rule 52.3: After children [who have been living in prison with their mother] are separated from their mothers and placed with family or relatives or other alternative care, women prisoners shall be given the maximum possible opportunity and facilities to meet with their children, when it is in the best interest of the children and when public safety is not compromised.
Arbitrary detention and risk to the public: The Bangkok Rules recognise that a custodial sentence may be disproportionate to the risk to the public posed by women who do not commit a serious or violent offence.  Further, the levels of security applied in places of detention can be disproportionate to the risk presented by the detainees.  This is common among women offenders and imposes unnecessary restrictions upon her relations with children.
· Rule 64: Non-custodial sentences for pregnant women and women with dependent children shall be preferred where possible and appropriate, with custodial sentences being considered when the offence is serious or violent or the woman represents a continuing danger, and after taking into account the best interests of the child or children, while ensuring that appropriate provision has been made for the care of such children.

· Rule 41: The gender-sensitive risk assessment and classification of prisoners shall:


(a) Take into account the generally lower risk posed by women prisoners to others, as well 
as the particularly harmful effects that high security measures and increased levels of 
isolation can have on women prisoners;

Liberty and security of person: The Human Rights Committee should make explicit that people who are detained have a right to security of person including being protected from victimization while in custody.

· Bangkok Rules, Preliminary Observations, para. 9: ... violence against women has specific implications for women’s contact with the criminal justice system, as well as their right to be free of victimization while imprisoned
.
In addition, the specific situation of babies and children who are living in prison with their mother is covered in the Bangkok Rules and should be considered in relation to liberty and security of person.
2.
Detention/imprisonment of conscientious objectors to military service
The prohibition on arbitrary arrest or detention includes military recruitment by means of arrest and detention by the armed forces (batidas/round-ups/press-ganging) which is contrary to the right to liberty, and has been found by the UN Working Group on Arbitrary Detention (OPINION No. 8/2008 (Colombia)) to be arbitrary detention specifically citing Article 9 of the Covenant.
  This form of arbitrary arrest and detention should, therefore, also be included in the Article 9, para 5 enforceable right to compensation for unlawful detention.  

Furthermore, the Working Group on Arbitrary Detention has found the repeated imprisonment of conscientious objectors to military service to be arbitrary detention
, and the Human Rights Committee’s General Comment 32 on Article 14 of the Covenant specifically addresses the repeated punishment of conscientious objectors, stating:

Article 14, paragraph 7 of the Covenant, providing that no one shall be liable to be tried or punished again for an offence of which they have already been finally convicted or acquitted in accordance with the law and penal procedure of each country, embodies the principle of ne bis in idem.  This provision prohibits bringing a person, once convicted or acquitted of a certain offence, either before the same court again or before another tribunal again for the same offence; thus, for instance, someone acquitted by a civilian court cannot be tried again for the same offence by a military or special tribunal. 
… Repeated punishment of conscientious objectors for not having obeyed a renewed order to serve in the military may amount to punishment for the same crime if such subsequent refusal is based on the same constant resolve grounded in reasons of conscience.

In fact, following the Human Rights Committee’s views in Yoon and Choi v Republic of Korea
, the Working Group on Arbitrary Detention went further stating
 that the initial imprisonment of a conscientious objector to military service also amounted to arbitrary detention resulting from the exercise of rights or freedoms guaranteed by Article 18 of the Universal Declaration of Human Rights and the International Covenant on Civil and Political Rights.  This position is in line with the Committee's position that detention can be arbitrary when deprivation of liberty results from exercising a right or freedom protected by the Covenant.
 

The European Court of Human Rights found in Erçep v Turkey
 that as a civilian a conscientious objector being tried by an entirely military tribunal called into question the independence and impartiality of the proceedings and was a violation of Article 6 (right to fair trial) of the European Convention of Human Rights. 

3.
Children of prisoners
Although the Bangkok Rules refer to some issues in relation to children of imprisoned mothers,  more children are affected by having a father in prison, and the Rules explicitly acknowledge the relevance of the Rules in relation to fathers in an equivalent position.
  

In addition, in September 2011, the Committee on the Rights of the Child held a Day of General Discussion on 'Children of Incarcerated Parents', and the Committee's report, including recommendations,
 covers many relevant issues about contact with family from a Rights of the Child perspective.
The specific situation of children whose parent is executed or sentenced to death was addressed in the Committee's report and in the UN Human Rights Council resolution 19/37 on the Rights of the Child (adopted without a vote):  

69. Calls upon States: 

(f) To ensure that children whose parents or parental caregivers are on death row, 

the inmates themselves, their families and their legal representatives are provided, in 

advance, with adequate information about a pending execution, its date, time and location, 

to allow a last visit or communication with the convicted person, the return of the body to 

the family for burial or to inform on where the body is located, unless this is not in the best 

interests of the child.

This also reflects the Safeguards Guaranteeing Protection of the Rights of Those Facing the Death Penalty, as adopted by the UN Economic and Social Council in 1984, as well as the Human Rights Committee's general position with regard to information on this subject. The Committee has found that the undue restrictions on visits and correspondence and the failure to notify the family and lawyers of the prisoners on death row of their execution are incompatible with [articles 7 and 10, paragraph 1, of] the Covenant.
   It has also recognized that family members of persons deprived of their liberty have a right to know about the fate of their loved ones, and that they too can be victims of violations committed against their loved ones, in particular [article 7].
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�	See further: Bangkok Rule 56


�	UN Working Group on Arbitrary Detention OPINION No. 8/2008 (Colombia): The deprivation of liberty of Mr. Estrada Marìn, Mr. Giraldo Hincapié and Mr. González Duque was arbitrary, being in contravention of article 9 of the International Covenant on Civil and Political Rights and, in the case of Mr. Estrada Marìn and Mr. Giraldo Hincapié, also in contravention of article 18 of the International Covenant on Civil and Political Rights, and falls under category I of the categories applied by the Working Group.  


�	Opinion No. 36/1999 (TURKEY): United Nations: Working Group on Arbitrary Detention (E/CN.4/2001/14/Add.1); Working Group on Arbitrary Detention Recommendation No. 2 (E/CN.4/2001/14); and Opinion No. 24/2003 (ISRAEL) E/CN.4/2005/6/Add. 1.


�	Yoon and Choi v Republic of Korea (CCPR/C/88/D/1321-1322/2004 of 23 January 2007).


�	UN Working Group on Arbitrary Detention Opinion No. 16/2008 (TURKEY) of 9 May 2008


�	Human Rights Committee, Concluding observations on Canada, CCPR/C/CAN/CO/5, para. 20 (“It notes the State party’s responses that none of the arrests in Montreal have been arbitrary since they were conducted on a legal basis. The Committee, however, recalls that arbitrary detention can also occur when the deprivation of liberty results from the exercise of the rights or freedoms guaranteed by the Covenant, in particular under articles 19 and 21”). Detention contrary to provisions such as articles 11, 15 or 26 ICCPR would likewise be arbitrary; see, inter alia, Human Rights Committee, Fardon v Australia, Communication No. 1629/2007, para. 7.4(2) (“The Committee therefore considers that detention pursuant to proceedings incompatible with article 15 is necessarily arbitrary within the meaning of article 9, paragraph 1, of the Covenant”).


�	European Court of Human Rights Chamber II Erçep v Turkey, application no. 43965/04 (22 November 2011)


�	Bangkok Rules, Preliminary observations, para. 12: Some of these rules address issues applicable to both men and women prisoners, including those relating to parental responsibilities, some medical services, searching procedures and the like, although the rules are mainly concerned with the needs of women and their children. However, as the focus includes the children of imprisoned mothers, there is a need to recognize the central role of both parents in the lives of children. Accordingly, some of these rules would apply equally to male prisoners and offenders who are fathers.


�	 The Committee on the Rights of the Child in its REPORT AND RECOMMENDATIONS OF THE DAY OF GENERAL DISCUSSION ON “CHILDREN OF INCARCERATED PARENTS” (30 September 2011) available at � HYPERLINK "http://www2.ohchr.org/english/bodies/crc/discussion2012.htm"��http://www2.ohchr.org/english/bodies/crc/discussion2012.htm� considered that the rights of children of incarcerated parents to information should be taken into full account. This includes addressing the right to contact and/or information also being a right of the child and not merely that of the parent(s), as is often perceived. Children of incarcerated parents, it was stated, both benefit from and have a right to be told the truth about their parent’s situation, in an age-appropriate manner (para. 19); and that in this process [decisions being made about the parent from the point of arrest onwards] the right of the child to information about the parents’ whereabouts should be respected. (para. 22). The Committee recommended that States parties ensure that the rights of children with a parent in prison are taken into account from the moment of the arrest of their parent(s) and by all actors involved in the process and at all its stages, including law enforcement, prison service professionals, and the judiciary (para. 31). Emphasising that children have the right to information regardless of whether the child was present at the time of the arrest […]; the Committee recommended that State parties provide the parent or, if appropriate, other members of the family with essential information concerning the whereabouts of the incarcerated parent, particularly in situations involving capital punishment, as well as details about available support for the children. (para 44.)





�	 Concluding observations of the Human Rights Committee: Japan, UN document CCPR/C/79/Add.102, 19 November 1998, para. 21.


�	 Quinteros v Uruguay (1983) UN Doc CCPR/C/19/D/107/1981 para 14.
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