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___________________________________________________________

Submission by the Mental Disability Advocacy Center

to the UN Human Rights Committee on its General Comment on Article 9 (Liberty and security of person) of the International Covenant on Civil and Political Rights

___________________________________________________________

27 September 2012

Contact person: Dorottya Karsay, Project Manager 

Interest and Expertise of MDAC 

1. The Mental Disability Advocacy Center (MDAC) is an international human rights organisation which is based in Budapest, Hungary. It advances the rights of children and adults with intellectual disabilities and those with psycho-social (mental health) disabilities. MDAC does this through a combination of strategic litigation, research, advocacy and capacity-building, and the organisation has participatory status at the Council of Europe and special consultative status at the UN Economic and Social Council. MDAC is a member organisation of the Optional Protocol to the Convention against Torture (OPCAT) Contact Group, a network of NGOs, which assists the work of the UN Subcommittee on Prevention of Torture (SPT). 

2. MDAC encourages all relevant human rights actors to mainstream the standards of the UN Convention on the Rights of Persons with Disabilities (CRPD) into their work. On the issue of detention, MDAC has submitted written submissions to, held briefings for and held inter-committee meetings with the UN Subcommittee on Prevention of Torture (SPT) and the Committee against Torture (CAT), and the UN Special Rapporteur on Torture. 

3. MDAC appreciates very much the ground-breaking work which the Human Rights Committee has carried out since its inception regarding the protection of groups that may find themselves in situations of vulnerability. MDAC utilises the Committee’s General Comments and Concluding Observations in several European countries.

Purpose of these Written Comments 

4. MDAC welcomes the Human Rights Committee’s (HRC) initiative to update its 1982 General Comment 8 on Article 9 in light of developments in international human rights law in the last two decades and address the topic of the right to liberty and security of person at its 106th session. This submission is intended to assist the HRC by flagging areas relevant to the rights of people disabilities in places of deprivation of liberty. The following comments and recommendations cover UN Convention on the Rights of Persons with Disabilities (CRPD) standards. We have relied on CCPR/C/105/3 outlining the issues for consideration at the 106th session. 

UN Convention on the Rights of Persons with Disabilities

5. MDAC requests the HRC to ensure that its standards and practice are in line with the Convention on the Rights of Persons with Disabilities (CRPD). This treaty was adopted in 2006, entered into force in 2008, and has been ratified by 119 States. The CRPD concerns the rights of people with disabilities, which according to Article 2, includes people with mental health problems and people with intellectual disabilities. The Convention covers a full range of civil and political, as well as economic, social and cultural rights.  

6. Various policies and statements by UN and Council of Europe bodies have recognised the CRPD as the most comprehensive and authoritative body of international law on the rights of people with disabilities, and we encourage the HRC to do the same. This is especially important because of the considerable normative influence which the Committee’s work has on States, ombuds bodies and inspectorate bodies. 

Article 9, paragraph 1(b) on the meaning of detention; 1(c)v on the relevance of other rules of international law; 1(c)vii on legitimate and non-legitimate reasons for detention

7. The meaning of detention must be understood to cover people in disability institutions who are often coerced into thinking they are detained, or placed by their guardian by way of a contract, even if they are not formally classified as “detained” under domestic law. The numbers of such people are immense. No global figures exist, but one study in 2007 estimated that there are 1.2 million children and adults in psychiatric and social care institutions in the European Union alone.
 The figure included Turkey but not Germany or Greece for which no data was available. Institutionalization is widespread in other regions of the world. Congregating people together and segregating them from society also constitutes disability-based discrimination.
 That people with disabilities are de jure or de facto detained has been affirmed by various UN and Council of Europe bodies. 
8. Deprivation of liberty can be short-term and can happen in psychiatric wards of general hospitals, emergency rooms, community service facilities, prayer camps and traditional healing centers. Such facilities are often in remote areas, segregated from society, where ill-treatment takes place with impunity and without any public oversight – even in States which have ratified the OPCAT and have a National Preventive Mechanism. Indeed inspectorates, such as the European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT) and the UN SPT, have also recognised that although law does not mandate it, the placement of persons with disabilities in psychiatric and social care institutions often leads to de facto detention.

9. Article 14 of the CRPD on “Liberty and security of the person” provides that the existence of a disability (which includes mental health) “shall in no case justify a deprivation of liberty”.
 The CRPD Committee in its Concluding Observations has interpreted Article 14 by stating that depriving someone of their liberty because of their actual or perceived disabilities is against the Convention.
 
10. The (then) Commissioner for Human Rights of the Council of Europe, Thomas Hammarberg was one of the first human rights officials to point out in 2009 that the CRPD, “questions the very existence of these large institutions”.
 Thus community living, with appropriate support, should no longer be described merely as ”a favourable development”, but rather, as a human right established under binding international law.
11. Although Article 5 of the European Convention allows for the lawful detention of “persons of unsound mind”, in recent years the jurisprudence of the European Court of Human Rights has developed in the direction of scrutinising deprivation of liberty of people with disabilities in line with the CRPD. The European Court of Human Rights has often evaluated legality of deprivation of liberty of people placed in psychiatric wards of prisons or through civil proceedings in other institutions designated to confinement of persons experiencing mental health problems, often finding violations of Article 5 (liberty) of the ECHR. To that end an elaborate body of case-law has been developed.
 
12. The Court has gone so far to state that Article 5 of the ECHR would apply whenever an individual’s care was under the “effective and complete control” of the authority. It follows that people who are coerced into being a “voluntary” patient also enjoy full protection under Article 5 of the ECHR.
 We can surely expect this to be read across into the ICCPR. 
13. In 2012 the Court took an important step towards applying the CRPD in its jurisprudence when it recognise that the placement of someone in a social care institution can constitute a violation of Article 5 of the ECHR. In the case of Stanev v. Bulgaria the Court found that confinement of a person partially deprived of legal capacity in an unsanitary and dilapidated social care institution with inadequate food and heating and no activities for residents not only constituted an unlawful deprivation of liberty, but also constituted a violation of his rights to have the lawfulness of such detention decided by a court (Article 5 para 4) and to receive compensation for illegal detention (Article 5 para 5).
 
	RECOMMENDATION #1: The Committee should note in its General Comment that deprivation of liberty on the basis of disability is a violation under the ICCPR (as established by Article 14 of the CRPD). 


	RECOMMENDATION #2: The Committee needs to clarify in its General Comment that non-traditional places of detention outside the criminal justice system also fall under the scope of Article 9 of the ICCPR. The Committee should specify clearly that people with disabilities may deprived of their liberty de jure and de facto and are protected by this provision. 


Article 9, paragraph 1(c)vi on the relevance of conditions in detention

14. It has been well documented that placing a person in a psychiatric or social care institution increases the risk of torture and other forms of ill-treatment taking place, as well as exploitation, violence and abuse (noted in Article 16 of the CRPD). Such abuses often take place with impunity and without being documented, remedied and prevented. 
15. To give some examples, MDAC staff has visited psychiatric facilities in Moldova in 2010 and 2011, where female residents had no access to toilet papers, sanitary pads, and tampons. In a forensic unit we spoke to people who had not had access to fresh air for years and were barred from contacting their families on the phone. In 2011 in Kosovo MDAC monitored a social care institution where residents had no towels, toothbrushes, sheets, blankets, curtains, or any personal objects surrounding them. In many Hungarian social care institutions a smell is always present in closed facilities – a mixture of urine, faeces and disinfectant – while there is little ventilation in living spaces.
 In Croatia MDAC documented instances of residents in unwashed clothes; large and badly lit dormitories where the ten residents spent most of their day in their beds, some undressed.

16. In a 2008 report on disability and torture the (then) UN Special Rapporteur on Torture Manfred Nowak recognised that people with disabilities in psychiatric and social care institutions are often subject to torture and ill-treatment due to poor living conditions, severe and prolonged forms of mechanical, chemical, and physical restraint, seclusion and solitary confinement, forced medical and psychiatric interventions, as well as the denial of reasonable accommodations (as defined in Article 2 of the CRPD).
  

17. Of considerable significance, in February 2012 the Grand Chamber of the European Court of Human Rights held unanimously that the applicant in the case of Stanev v. Bulgaria had been subjected to degrading treatment in violation of Article 3 of the ECHR by being forced to live in a social care institution for more than seven years in unsanitary and unliveable conditions, and that domestic law did not provide him any remedy for such violations.
 This was the first case in which the Court has found a violation of Article 3 in a social care setting. 
18. MDAC urges the Human Rights Committee to recognise the seriousness of these abuses and play a leadership globally to shine a light on these invisible abuses and encourage States and civil society to take action.
	RECOMMENDATION #4: The Committee should include in its General Comment that conditions in psychiatric and social care institutions may amount to torture, cruel, inhuman or degrading treatment or punishment as prohibited by relevant UN jurisprudence.


Article 9, paragraph 2(a) on the right to be informed of reasons for arrest, in particular on i) scope of application (“arrested”) 

19. Article 9 of the ICCPR provides protection to any person deprived of their liberty regardless of whether it considers a criminal or civil context. This however is not reflected in the wording of Article 9. The term “arrested” should ensure that full protection is given to any person deprived of their liberty and placed in “any place under its [the State’s] jurisdiction and control where persons are or may be deprived of their liberty, either by virtue of an order given by a public authority or at its instigation or with its consent or acquiescence”.
 In particular, Article 9 should cover the rights of people with disabilities placed in non-traditional places of detention, such as psychiatric and social care homes and any other facilities where they might be deprived of their liberty. 

	RECOMMENDATION #5: Any deprivation of liberty should be considered as “arrest” within the meaning of Article 9 of the ICCPR. 


Article 9, paragraph 2(a) iii) on the details and manner of information and iii)a) on the relevance of obstacles to communication

20. In all phases of detention proceedings people with disabilities may be denied of reasonable accommodations. People with disabilities in many countries around the world are not informed that someone initiated legal proceedings by which they will be deprived of their legal capacity and as a consequence the guardian will place them in an institution where they are deprived of their liberty.
 In a case in the UK a woman with a physical disability was denied any assistance in going to the restroom and had to sleep in her wheelchair during the night due to a lack of bed appropriate for her needs.
 It is common practice in social care institutions in Hungary that newly arriving residents are given an information sheet of their rights, including on complaint mechanisms and review procedures, but there is no one to explain these to them in a manner that is easy to understand.
 In some of these institutions Hungarian, complaint mechanisms are only accessible through submitting a letter to the director or ombuds office in writing: totally inaccessible given than few have access to pens paper, envelopes and stamps, and cannot leave the institution to post a letter, and when many of the residents cannot read or write and have no one to assist them to make a complaint.
 

21. Whenever a person with a disability is detained, says the CRPD, the relevant state has an obligation to provide “reasonable accommodation”,
 a construct which is defined as any “necessary and appropriate modification and adjustments not imposing a disproportionate or undue burden, where needed in a particular case, to ensure to persons with disabilities the enjoyment or exercise on an equal basis with others of all human rights and fundamental freedoms”.
 Denying accommodations constitutes disability based discrimination.
 The CRPD also ensures accessibility for people with disabilities, regarding the physical environment, access to information and communication systems.

22. MDAC is concerned that such accommodations are not being provided in justice systems and people with disabilities are barred from challenging their detention, and this is an issue which should be covered in the HRC’s general comment. Article 13(1) of the CRPD sets out a state obligation to ensure effective access to justice for persons with disabilities on an equal basis with others, including through the provision of procedural and age-appropriate accommodations, in order to facilitate their effective role as direct and indirect participants, including as witnesses, in all legal proceedings, including at investigative and other preliminary stages. For example, reasonable accommodation might mean that a person who can communicate with the defendant who has disability assist him or her during the investigation; a friendlier environment in the courtroom; questions framed in an easy-to-understand way.

23. It is common that those working in the field of administration of justice, including police and prison staff do not know about this duty or forms of accommodations that would be helpful in particular situations; people with disabilities on the other hand are often unaware that they have the right to be accommodated. The CRPD highlights that guidance, awareness-raising and training should be given to ensure a better comprehension by all stakeholders, including persons with disabilities, of the concept of reasonable accommodation and prevention of discrimination.
  
24. The European Court of Human Rights has adopted the approach of the CRPD by stating that States are expected to provide reasonable accommodations corresponding to the detainee's disability,
 and that the failure to provide such adjustments is not only discriminatory, but may amount to inhuman or degrading treatment, contrary to Article 3 of the ECHR.
	RECOMMENDATION #6: The Committee should state that reasonable accommodation must be provided to people with disabilities in all phases of the detention procedure and emphasise that failure to do so constitutes discrimination. 


	RECOMMENDATION #7: The Committee should stress that people will disabilities deprived of their liberty are entitled to reasonable accommodations in launching complaints and challenging their detention. 


	RECOMMENDATION #8: The Committee should highlight that the denial of reasonable accommodations while deprived of liberty may constitute ill-treatment. 


Article 9, paragraph 3(d) on the meaning of “shall be brought … before”; 3(e) on the meaning of “judge or other officer authorized by law to exercise judicial power”; Article 9, paragraph 4(e) on the meaning of “lawful”

25. Many people with disabilities are placed in psychiatric hospitals or social care institutions because someone else, usually their guardian, has taken the decision to put them there. Guardianship is a system based on a medical/deficits approach, whereby a doctor deems an individual to lack the competence to make decisions (in the case of total guardianship) or a specific decision (in the case of partial guardianship) and a substitute decision-maker is appointed to act on the adult’s behalf. Guardianship systems are intended to protect the interests of the person under guardianship and in some jurisdictions the guardian is obliged to respect the wishes of the person and consult them when making decisions. 
26. Legal capacity is intimately linked to deprivations of liberty, both in human rights theory and practice, and we urge the HRC to include this in its general comment. In some European countries it is common practice that upon a person’s placement in a psychiatric or social care facility the director of the institution initiates proceedings to deprive the person of their legal capacity.
 This way, it is easier for the director and staff to make decisions about the life of the person concerned, including their treatment, admission and discharge. 

27. Restricting someone’s legal capacity means removing rights which are of particular importance in a place of detention. These include making a decision about where and whom to live with, filing complaints, challenging detention, consent to medical treatment decisions (including consenting to mental health or somatic treatments, outlined in Article 25(d) of the CRPD). 
28. Challenging detention once someone is deprived of their liberty can be particularly difficult for people with disabilities who are stripped of their legal capacity. Often, it is the guardian
 or a psychiatrist
 who decides whether the person concerned can ask for a review and challenge their placement in an institution. Once the case is at court, it is common practice that people with disabilities are not present when their cases are being heard - in both criminal and civil cases regarding deprivation of liberty.

29. As to the international law, Article 12 of the CRPD on “Equal recognition before the law” establishes that everyone is entitled to legal capacity on an equal basis with others in all areas of life, and that states should ensure access to the support a person may need in exercising this right. In most parts of the world people with disabilities are systematically stripped of their legal capacity and as a result placed under guardianship.
30. In line with the CRPD the European Court has affirmed that courts excluding someone from their own detention proceedings on the basis of their disability and the presumption of their incapacity violate Article 5(4).
 The Court has also stated that every person who is detained including those whose legal capacity has been restricted should have the right to pursue independently a legal review of their detention.
 
	RECOMMENDATION #9: The Committee should note that restricted legal capacity deprives people with disabilities from other fundamental rights such as the right to challenge their detention. The Committee should emphasise that people with disabilities who have been deprived of their legal capacity have the right (on an equal basis with people who are not deprived of legal capacity) to pursue a court review of their placement.


General Issues (i) on other procedural requirements and/or best practices, including (iii) external monitoring

31. As noted in paragraphs 6-7-, psychiatric and social care institutions have been recognized by various UN and Council of Europe bodies as places of deprivation of liberty. Yet, monitoring bodies at the international, regional, and national levels have been reluctant to place adequate emphasis on visiting such non-traditional places of detention,
 thereby reneging on OPCAT and CRPD, which states that all programs and facilities for people with disabilities need to be monitored by an independent body.
 
32. Inspectorates’ decisions not to visit mental health and social care institutions has repercussions, sending a message to States, inspectorate bodies and civil society that the human rights of people detained in disability institutions are of lesser value than prisoners or people in police custody. The Committee can play an important role to reverse this unfortunate situation, by highlighting the need of independent monitoring taking place in disability institutions.
	RECOMMENDATION #10: The Committee should highlight the need for independent monitoring bodies to visit psychiatric and social care institutions and other facilities where people with disabilities may be deprived of their liberty, in accordance with the OPCAT and the CRPD.


� Forgotten Europeans Forgotten Rights. UN Human Rights Regional Office for Europe. 2007. Available at � HYPERLINK "http://www.europe.ohchr.org/Documents/Publications/Forgotten_Europeans.pdf" �http://www.europe.ohchr.org/Documents/Publications/Forgotten_Europeans.pdf�


� Olmstead v. United States, 277 � HYPERLINK "http://en.wikipedia.org/wiki/United_States_Reports" \o "United States Reports" �U.S.� � HYPERLINK "https://supreme.justia.com/us/277/438/case.html" �438�


� Office of the High Commissioner for Human Rights, ‘Preventing Torture: An Operational Guide for National Human Rights Institutions’, Sydney, May 2010, 4.


� 1. States Parties shall ensure that persons with disabilities, on an equal basis with others:


(a) Enjoy the right to liberty and security of person;


(b) Are not deprived of their liberty unlawfully or arbitrarily, and that any deprivation of liberty is in conformity with the law, and that the existence of a disability shall in no case justify a deprivation of liberty


� UN Committee on the Rights of Persons with Disabilities, Concluding Observations of the Committee: Peru, 9 May 2012, CRPD/C/PER/CO/1, paras 28-29; UN Committee on the Rights of Persons with Disabilities, Concluding Observations of the Committee: Tunisia, 13 May 2011, CRPD/C/TUN/CO/1, paras 24-25; UN Committee on the Rights of Persons with Disabilities, Concluding Observations of the Committee: Spain, 19 October 2011, CRPD/C/ESP/CO/1, paras 35-36.


� Thomas Hammarberg, “Inhuman Treatment of Persons with Disabilities in Institutions”, October 2010. See also his extended Issue Paper, “The Rights of People With Disabilities to Live Independently and be Included in the Community”, March 2012, CommDH/IssuePaper(20a12)3.


� See, for example, Johnson v. the United Kingdom (no. 22520/93, 24 October 1997), Varbanov v. Bulgaria (no. 31365/96, 5 October 2000), Nowicka v. Poland (no. 30218/96, 3 December 2003), R.L. and M.-J.D. v. France (no. 44568/98, 19 May 2004), Enhorn v. Sweden (no.56529/00, 25 January 2005), Storck v. Germany (no. 61603/00, 16 June 2005), Gajcsi v. Hungary (no. 34503/03, 3 October 2006) and Filip v. Romania (no. 41124/02, 14 December 2006).


� In H.L. v. the United Kingdom (ECtHR, Application No. 45508/99; 40 EHRR 761), the Court held that a person with intellectual disabilities who lacked the capacity to decide whether or not he would be admitted to a psychiatric hospital was involuntarily and unlawfully deprived of his liberty, and Article 5 was engaged, regardless of his perceived consent to confinement. This was later reaffirmed in the David v Moldova case (ECtHR, Application No. 41578/05; 27 November 2007). The Court found a violation of Article 5 of the ECHR in a case where the applicant agreed to admission to a psychiatric hospital, but was subsequently refused to be discharged.


� Stanev v. Bulgaria, no. 36760/06, 17 January 2012


� From unpublished reports of MDAC.


� See Mental Disability Advocacy Center, “Out of Sight: Human Rights in Psychiatric Hospitals and Social Care Institutions in Croatia”, 2011.


� Manfred Nowak (July 2008), “Protecting Persons with Disabilities from Torture”, p. 16, para. 65, available at � HYPERLINK "http://www.apt.ch/region/unlegal/rapporteur_disabilities.pdf" �http://www.apt.ch/region/unlegal/rapporteur_disabilities.pdf�


� Stanev v. Bulgaria, op cit. 


� Article 4(1) of the OPCAT.


� In the recent case of D.D. v. Lithuania� the applicant was deprived of legal capacity by her adoptive father, so that he could then request her admission into an institution several months later. In the Shtukaturov v Russia case the applicant was deprived of his legal capacity without his knowledge and forcibly placed in a psychiatric institution by his mother, the legal guardian. He was unable to leave the facility and deprived of his legal capacity barred from challenging his detention.


� In the case of Price v. United Kingdom (no. 33394/96, 7 October 2001), the applicant was forced to sleep in her wheelchair, since the bed was hard and would have caused pain in her hips; that the emergency buttons and light switches were out of her reach; and that she was unable to use the toilet since it was higher than her wheelchair and therefore inaccessible.


� MDAC staff has spoken to residents in each social care institution visited in Hungary, Kosovo, and Moldova. These reports have not been made public yet. 


� From unpublished reports of MDAC.


� Art. 13 of the CRPD.


� Ibid, Art. 2.


� Ibid., Art. 5.


� Article 9, CRPD.


� CRPD/C/ESP/CO/1, para. 20.


� In the case of Price v. United Kingdom as referenced in para 20, or more recently in that of Arutyunyan v. Russia (no. 48977/09, 10 January 2012) 


� In 2006-8 MDAC produced a series of reports on guardianship and human rights reports on several countries in the central and eastern Europe, reports which was the first international investigation into the human rights implications of guardianship systems. See for instance on Russia, Bulgaria, Serbia. 


� See the cases of Shtukaturov v Russia and D.D. v Lithuania as cited above.


� See Mental Disability Advocacy Center, ‘Liberty Denied: Human rights violations in criminal psychiatric detention reviews in Hungary’, 2001. The report states that in Hungary’s high-security forensic hospital IMEl proceedings to review someone’s detention are ineffective and meaningless. In most cases detainees are not present at the hearings; some might not even be aware that their case is being reviewed as psychiatrist in their wards had judged it safer for them to say in the facility during the hearing. 


� In the case of Korneykova v. Ukraine (no. 39884/05, 19 January 2012) the European Court found that the failure of the domestic courts to hear a detainee who was found to have had a "history of psychiatric disturbances" by arguing that her "oral submissions in this situation were unlikely to make a tangible contribution, in particular, as she was a minor having a low level of education and suffering from psychiatric disturbances" constituted a violation of Article 5(4).


� Shtukaurov v Russia, judgment of the European Court of Human Rights, Application No. 44009/05, 27 March 2008, para 125.  


� See the August 2012 Special Issue on ‘Torture Prevention and Disability’ of the International Journal of Human Rights (Volume 16, Issue 6), which MDAC has co-edited. � HYPERLINK "http://www.tandfonline.com/toc/fjhr20/16/6" �http://www.tandfonline.com/toc/fjhr20/16/6�


� For instance, between its first visit in September 2007 and September 2011, the SPT visited a total of 227 places of detention 13 missions to 12 States. Despite information available to the SPT prior to its visits alleging serious human rights violations inside psychiatric and social care institutions,� the SPT decided to visit only three psychiatric institutions (two in Mexico and one in Paraguay) and one general hospital (in Liberia) out of these 227 facilities. 


� Article 16(3) of the CRPD. 





Hercegprímás utca 11, H-1051 Budapest, Hungary • tel: +361 413 2730 • fax:+36 1 413 2739 • e-mail: mdac@mdac.info • website: www.mdac.info
The Mental Disability Advocacy Center is an international human rights organisation which advances the rights of children and adults with intellectual disabilities and psycho-social disabilities. Our vision is a world of equality – where emotional, mental and learning differences are valued equally; where the inherent autonomy and dignity of each person is fully respected; and where human rights are realised for all persons without discrimination of any form. 
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