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APT Oral Statement to the Human Rights Committee at the half-day of general discussion in preparation for a new General Comment on article 9 of the International Covenant on Civil and Political Rights

25 October 2012

Madam,

The Association for the Prevention of Torture (APT) wishes to thank the Human Rights Committee for the opportunity to address you at this time in advance of the consideration of the first draft of a new General Comment on article 9 of the Covenant.

The APT is a Geneva-based international NGO with over 35 years’ experience in the prevention of torture and other forms of ill-treatment. In particular, we promote the use of procedural and legal safeguards, among other preventive practices, and will consequently to limit our short contribution to 5 related issues that build on our earlier preliminary observations to the Committee, which were submitted in September. 

1. Atypical forms of detention
The Committee is already aware that deprivations of liberty occur in a number of different ways, and we invite the Committee to consider in their definition of the key terms further non-traditional or atypical forms of detention. We recall that forms of atypical detention, which appear increasingly common, can pose additional risks of torture and ill-treatment, or are intended to specifically avoid the protections afforded to regular detainees for the purposes of conducting coercive interrogations which may amount to torture. Such detention includes:

· Detention for community or faith-based drug rehabilitation,
· residential care in privately-run homes for the elderly and other vulnerable groups,
· detention by rebel groups or belligerent forces,
· situations of house arrest and prolonged periods of curfew, and
· detention by state authorities prior to arrival at a regular detention facility, often for the purposes of coercive interrogation.

In places where there is no independent oversight or judicial supervision, persons are at particular risk of ill-treatment, torture, indefinite or arbitrary detention, enforced disappearance, and other forms of abuse. Such atypical places of detention should therefore not be excused from the procedural guarantees contained in article 9 which reinforce the requirements of legality in all forms of detention and the inherent dignity of detained persons. 

In our written submission, we drew the Committee’s attention to international standards which are intended to be very broad in order to provide the widest possible protection for persons deprived of their liberty. We encourage the Committee to adopt a text which uses similarly broad language to explicitly include atypical forms of detention within the scope of the provision.

2. Security of persons in detention
Article 9(1) explicitly provides for the security of persons, and the use of inclusive language demonstrates the provision is applicable to everyone, without exception. To ensure this provision is practical and effective, the provision requires States Parties to provide effective measures for the protection of all persons deprived of their liberty. We invite the Committee to consider that such protective measures be read in line with article 7 and article 10(1) of the Covenant, and should at least provide for some independent monitoring of all places of detention to ensure that protective measures are observed in practice. 

3. Secret and incommunicado detention
Torture is most frequently practised when a person is held incommunicado, without access to a lawyer, his or her family and relatives, or other outside contact. Even in cases where no independent risk of torture exists, the Special Rapporteur on torture has stated that incommunicado detention in a secret or unknown place may itself amount to torture.

Where a person is secretly detained, or held incommunicado in an unregistered facility (which is itself a violation of international law), it is likely that such detention is for the specific purpose of removing them from the protection of the law for the purpose of committing acts of abuse, and may itself amount to enforced disappearance.  

As an important opportunity to reject forms of detention which place detainees at a particular risk of abuse, the APT invites the Committee to consider that the procedural rights provided in article 9 must necessarily end a period of incommunicado detention, physically remove the person from the control of the detaining authority, and be brought before an independent judicial authority. 

4. Responsibility of the judicial officer 
Pursuant to article 9(3) and article 9(4), it is the responsibility of the judge or independent judicial officer to satisfy him or herself that the detainee is detained lawfully, and that they are not being ill-treated. Our earlier written comment provided some ways in which this obligation might be made practical and effective.

5. Derogability of key safeguards
Finally, in relation to the question of the derogability of procedural rights, particularly the right to habeas corpus, the APT would like to recall that the Human Rights Committee has itself already concluded the question in its General Comment number 29 on derogations to the Covenant. We therefore invite the Committee to adopt a similar position and reinforce the non-derogability of all article 9 procedural safeguards in this latest General Comment.
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Thank you.

Statement delivered by Matthew Sands, APT Legal Adviser, msands@apt.ch, +41 22 919 2176.
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