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Revised Draft General Comment No. 37 on Article 21 (Right of Peaceful Assembly) of the International Covenant on Civil and Political Rights
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21 February 2020
1. Children need to feature much more prominently in the General Comment. While children have been taking to the streets and demanding their rights for decades, they are now doing so at unprecedented scales, on all continents. 

 
2. As per article 15 CRC, children (i.e. persons up to 18) have a right to peaceful assembly on an equal basis with adults. The CRC recognizes children as subject of rights, able to form and express their own views (art. 12, 13), in line with their evolving capacities (art. 5). As they generally do not have the right to vote, the right to peaceful assembly is particularly important for children as it will often be one of their only means to participate in public life and in shaping the society they live in, as is their right. 

 

3. For that right to be realized, the 196 State parties to the CRC have the obligation to both facilitate the exercise of this right of children and to protect children as they exercise this right
. Because of children’s particular status, facilitating the exercise of this right of children may require additional measures than the ones taken to facilitate adults’ exercise of the same right.  

 
4. In certain contexts, taking part in peaceful assembly may represent risks for children, including considerable ones such as being arrested, detained, ill-treated, tortured and killed. Children face a heighten risk as compared to most adults, because of their particular vulnerability but also because they are sometimes deliberately targeted (e.g. by the police or security forces). Children are also at greater risk to be forced to take part, and to be manipulated by adults. 

5. Children should receive information on their right to peaceful assembly and how to exercise this right, as well as on how to best protect themselves and seek protection when needed. 

 
6. Special measures that States must take to both facilitate the exercise of children’s right to peaceful assembly and to protect children as they do so, include: 

· Bring domestic laws in conformity with art 15 CRC and articulate the States’ obligations to both facilitate and protect, including stating the right of children to peaceful assembly, their entitlement to be protected as they do and the removal of potential obstacles such as a possible minimum ages to organize or take part. 

· Design and execute plans to manage the presence of children in assemblies. In particular, take into account children’s special status when planning and putting in place crowd control techniques, including clear instructions on how to protect children when crowd management techniques are used. Practices such as searching or kettling should be used only when absolutely necessary and in a manner sensitive to children’s particular status, by trained officials only. 

· Prohibit the use of ‘less-lethal weapons’ (such as batons, water cannon, pepper spray, tear gas, Tasers, rubber/plastic bullets, etc.) against children, unless a child is posing an imminent threat of death or serious injury. When State parties evaluate and monitor the impact on the rights to life and bodily integrity and the mental well-being of those affected by the use of less-lethal weapons, the specific impact of these weapons on children must be taken into account. Given children’s heightened vulnerability, States must also take contingency measures to ensure they can provide adequate and specialized health services in the event that children are injured.

· Build the capacity of law enforcement and other relevant state officials on how to best design and execute plans to manage the presence of children in assemblies, including on how to identify children in assemblies and adapt crowd control techniques accordingly. The treatment of children by police in assemblies must be consistent with the child’s dignity and worth, reinforce the child’s respect for the human rights and fundamental freedoms of others; and takes into account the child’s age and needs. No child should be subjected to torture or other cruel, inhuman or degrading treatment (art. 37a CRC). 
7. In the event where children have infringed the law or are suspected to have done so, States are legally obliged to “recognize the right of every child … to be treated in a manner consistent with the promotion of the child’s sense of dignity and worth, which reinforces the child’s respect for the human rights and fundamental freedoms of others and which takes into account the child’s age and the desirability of promoting the child's reintegration and the child’s assuming a constructive role in society” (art 40.1 CRC). In particular this means that States must apply specialized standards as per the UN standard minimum rule on the administration of juvenile justice and the UN rules on the protection of juveniles deprived of their liberty, including applying specialized procedural safeguards and using arrest and detention in a last resort only and for the shortest appropriate period of time, and in conformity with the law. No child should be deprived of liberty unlawfully or arbitrarily (art. 37b CRC).
8. Children who believe that their right to peaceful assembly has been denied, or adults on their behalf, should have access to an effective remedy, adapted to children’s particular rights and needs. 
9. It is suggested that the General Comment broadens the concept of peaceful assembly to also include children gathering socially, without pursuing or expressing a purpose. Indeed, public authorities and private sector entities do sometimes prevent children getting together just because they are children. The Committee on the Rights of the Child has criticised this practice (see for ex CRC/C/GBR/CO/5). 

Additional comments: 

· Para 3, footnote 1: Mention CRC in the list – art. 15 

· Para 46: The criterion of proportionality for restrictions needs to take age into account (proportionality to be assessed in light of the child’s age). 

· Para 71 & 72: Children’s data should enjoy greater protection, due to the greater potential detrimental impact. 

· Para 76 & 77: Criminal and administrative sanctions against children should be in line with international standards applying to children (Beijing, Havana, etc.) 

 
� The Human Rights Council has reaffirmed “that States must take all appropriate measures for the safety and protection of children, including while they exercise their rights to freedom of peaceful assembly, expression and association, including in the context of peaceful protests;” (See HRC/RES/25/38 of March 2014 on peaceful protest)
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