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The Ordo Iuris Institute would like to stress the most crucial problems regarding the Revised Draft General Comment No.37 on Article 21 (Right of Peaceful Assembly) of the International Covenant on Civil and Political Rights.

1. Notes on General Remarks
It should be noted that the General Comment (GC) does not sufficiently indicate the function and purpose of freedom of assembly, and completely omits the remarks emphasising its importance. Therefore, the Ordo Iuris Institute presents below its comments on this subject based on the case-law of the Polish Constitutional Tribunal and the literature on the subject, as an important addition to the general remarks (in particular points 1 and 4 of the GC).

a. Functions of Freedom of Assembly

As is indicated in the case-law of the Polish Constitutional Tribunal, the freedom of assembly performs various social functions, including first and foremost ensuring the self-fulfillment of the individual, enabling the development of his or her personality
. The freedom of assembly also has a communicative function, and then an opinion-forming one, as it constitutes a special way of expressing opinions, transmitting information and influencing the attitudes of both other people and public authorities. In this sense, participation in assemblies is a form of participation in public debate and, consequently, in the exercise of power in a democratic society.

Freedom of assembly also has a participatory function, since it enables the individual to influence the decision-making process and shape political will, complementing the representative mechanism and preventing the emergence of tensions in society resulting from the disruption of social communication, which could endanger democracy
. At the same time, the involvement of citizens in the decision-making process by expressing their views in the assembly serves the purpose of legitimising power, especially when it results in the realisation of values shared in the community
.

Freedom of assembly is a necessary element in a democratic system. It makes it possible to implement other freedoms and human rights. In this sense, this freedom has a servient character towards the freedom and rights, and even the principles of the system, which without the freedom of assembly could not be fully realised (e.g. freedom of religion, freedom of speech, sovereignty of the nation) and thus has an operational function
.

Lastly, it is important to point out the stabilising and controlling function of freedom of assembly. The controlling function is carried out by gathering and publicly expressing evaluations of policies and demands to change or maintain the current political course
.The stabilising function stems from the possibility of making a public analysis of the sources, causes and essence of social dissatisfaction. Freedom of assembly provides an opportunity to express criticism or denial of the legal or social order in force, and thus plays the role of an early warning mechanism. This allows the representative bodies to know the sources of tensions that cause opposition from members of the public with regard to specific decisions in the public space
.
b. The Aim of Freedom of Assembly 
As indicated by the Polish Constitutional Tribunal, the aim of freedom of assembly is to protect the social communication processes necessary for the functioning of a democratic society. For this reason, freedom of assembly is based not only on the interests of individuals, but also on the interests of society as a whole
. Furthermore, freedom of assembly, together with the rights to freedom of expression and association guaranteed by Articles 19 and 22 of the International Covenant on Civil and Political Rights
, guarantees everyone's participation in social and political life. Ensuring freedom of assembly is therefore intended to make it genuinely possible to present one's views and beliefs in the public sphere, to effectively influence political and social reality, and even to manifest one's belonging to certain communities (religious, political or cultural)
. Therefore, freedom of assembly can be seen as a kind of institutional form of freedom of expression of particular importance in a democratic system
.
c. The Importance of Freedom of Assembly

In the Polish literature of the subject, it is common to stress that the right in question is not the right of assembly, but the freedom of assembly. This is an important distinction which underlines that the State does not create this freedom, but only recognises it, declares its existence and guarantees its implementation
.

The freedom of assembly brings with it the granting of subjective rights to individuals, and also belongs to the objective legal order as an integral part of the regulation of the democratic system of public governance
. This freedom corresponds to the basic principles of the democratic system and civil society, including freedom of speech, freedom to express one's beliefs in public (including worldview or religion) and freedom of association. Consequently, a significant violation of the freedom of assembly may constitute a breach of the fundamental constitutional principles of a democratic state governed by law. The fact that freedom of assembly is an essential element of a democratic state and civil society obliges all state bodies and international institutions to pay particular attention to it and to provide effective guarantees for its exercise.

2. Notes on the Scope of the right of peaceful assembly
Freedom of assembly applies only to peaceful assemblies. This requirement relates primarily to the course of the assembly (to the behaviour of the participants in the assembly during its course). It is traditionally assumed that the peaceful nature of the assembly excludes the presence of armed persons in the assembly. Article 4(2) of the Polish Act governing the freedom of assembly
 clearly states that persons carrying weapons, explosives, pyrotechnic products or other hazardous materials or tools may not participate in assemblies.

An assembly of a peaceful nature will not be an assembly that violates the rights and freedoms of others, or whose participants incite violence, insult and slander others, destroy their property or public property, or whose behaviour amounts to crimes or offences under national law. The fact that an assembly is a counterdemonstration organised in opposition to another assembly does not mean that the peaceful character of a counterdemonstration is excluded
. Similarly, the mere fact that a reaction to the organisation of the assembly may be the organisation of the counterdemonstration cannot be traced back to the lack of peaceful character of the former. The peaceful character of the assembly is also not ruled out by the controversial nature of the opinions presented during the assembly, especially the presentation of opinions that irritate, outrage or offend
.
As regards the choice of the wording of point 22 of the GC, we are in favour of option 2, i.e. including considerations on the relationship between Articles 20 and 21 of the ICCPR in Chapter 4 – Restrictions on the Right of Peaceful Assembly.

3. Notes on The Obligation of States Parties in Respect of the Right of Peaceful Assembly

In line with paragraphs 26-27 of the GC, one must add that the State has a duty to provide protection (including police protection) to peaceful assemblies, and this duty is particularly important when third parties take steps to deprive the assembly of its peaceful character, for example by means of all kinds of provocation
. A flagrant violation of the freedom of assembly is to inspire provocation on the part of public authorities.

In Poland in the years 2011-2014, violent police activities during the Independence Marches were observed, and the public debate focused on the created video material, which gave grounds to accuse the police of resorting to provocation and rioting. This material also led to the conviction by final court judgements of police officers who abused their power against demonstrators in an extremely brutal way
. Since 2015, when the ruling party changed, Independence Marches organised by national and right-wing groups have been held in a peaceful manner. The lack of disruption justifies the thesis of politically inspired riots in earlier years.

With regard to point 28 of the GC, it must be stressed that there is no reason why only some of the types of attacks against which the State has a duty to protect the people assembling in a peaceful manner should be explicitly mentioned. Freedom of assembly is the right of every human being and everyone is equally entitled to it, with everyone equally entitled to being protected by the State against unauthorised attacks. Failure to strike out the last sentence of point 28 of the GC may give the impression of giving unnecessary preference to the freedom of assembly of persons who gather to manifest their sexual tendencies. We therefore postulate that the last sentence of point 28 of the GC – "This includes the duty to protect participants from homophobic, sexual or gender-based attacks" – should be struck out, as it does not bring any new content and only superfluously specifies what has already been clearly indicated in the preceding sentences. At the same time, we postulate that in the first sentence of point 28 of the GC, the term "sexual orientations" be replaced with the term "sexual tendencies", which is a broader term and not worldview-oriented, and therefore has a chance to achieve a general consensus. For the same reasons, the scientific and legally recognised wording “gender” instead of “gender identity” should be retained.
While we agree with point 31 of the GC, we must add that the more controversial the views to be presented at the assembly, the greater the risk of a counterdemonstration. Freedom of assembly does not mean freedom from criticism of assemblies. Opponents of ideas expressed by a given group of people have the right to counter-protest. This right is strictly connected to freedom of expression, which is applicable not only to ideas that are favourably received or regarded as inoffensive or as a matter of indifference, but also to those that offend, shock or disturb. However, this must not be a reason to prohibit the organisation of the assembly. Then the freedom of assembly would be dependent on the reaction of opponents of the assembly and would encourage antagonistic behaviour. In practice, this would mean that the rationale for holding an assembly is to present commonly accepted views
. Even if such a premise was to exist, it would violate the essence of freedom of assembly, since it would de facto make it completely impossible to organise an assembly in a democratic state and in a pluralistic society. Accordingly, the freedom of peaceful assembly must result in the right to obtain adequate protection of the assembly from the public authorities, and the presence of appropriate services ensuring the safety of participants in the assembly must not restrict the freedom of expression in the assembly. A Member State is obliged in such a situation to ensure that both the manifestation and counter-manifestation will take place in a peaceful manner, without physical attacks on either side. Otherwise, the fear of violence could stop associations or other groups with common ideas and interests from openly expressing their views on particularly controversial social problems. In democracy, the right to counterdemonstration cannot reach so far as to become a limitation of the right to demonstrate
.

With regard to point 35 of the GC, it should be noted that guarantees on the freedom of assembly must also operate horizontally – in relations between private parties. These include, for example, protecting a demonstration from opponents of its goals and slogans, but also enabling employees to hold assemblies regardless of the employer's will or enabling a public assembly against the opposition of local residents
. However, the horizontal operation of guarantees of freedom of assembly must be limited. The natural limit to the operation of these guarantees is the freedoms and rights of other entitled parties.

4. Notes on Restrictions on the Right of Peaceful Assembly

a. Comparative Legal Notes

Freedom of assembly is one of the fundamental freedoms (rights) that were already guaranteed in the earliest constitutions, although before the Second World War, this freedom was more limited than it is today. The Constitution of the United States of America of 1787 in its first amendment, as well as the Constitution of France of 1791 and later of 1793 guaranteed the freedom of peaceful and unarmed assembly
.

In the current constitutions of almost all European countries, freedom of assembly applies to peaceful or unarmed assemblies (in the constitutions of: Bulgaria, Portugal in the edition of 1997, the Czech Republic, Greece, Slovakia, Spain of 1978, Romania, Germany, Croatia, Italy, Slovenia, Serbia, Russia, Ukraine, Moldova, Lithuania, Estonia, and Latvia as of 1999).
The Basic Law of Germany (similarly to the Italian Constitution) allows for the prohibition of an assembly that is to take place in the open air (similarly in the constitutions of: Denmark, and Sweden in the edition of 1998, but also Belgium, Spain, and Iceland). The Italian, Dutch, and Danish constitutions introduce as a basis for the prohibition of assembly the premise of a threat to public security (similarly, the Greek Constitution on a national scale and, due to a serious disruption of social and economic life, on a regional scale). In Spain, prior notification to the authorities of an intended assembly is required when there are "reasonable grounds for concern about a disturbance of public policy that poses a risk to persons and property". In such situations, the authorities may prohibit the assembly
. Other similar reasons are the customary considerations in Italy, as well as the movement of motor vehicles, the order and safety of the assembly itself and the fight against the plague in Sweden (similarly in the Dutch constitution, but instead of the "plague", health protection is present). Statutory restrictions on freedom of assembly may also be introduced for reasons of public health, protection of the rights of others, and the needs relating to road traffic (Estonia), or for "prevention of acts of civil unrest or criminal offences" (Ukraine). Modern constitutions also contain general subjective restrictions on participation in an assembly, which most often concerns soldiers
.
It should be stressed that in European constitutions, the freedom of assembly is included in the positive aspect (except for Norway)
, and the vast majority of constitutions stipulate that only in a normative act of statutory rank can freedom of assembly be regulated. The Polish Constitution also indicates in Article 57 that the limitation of the freedom of assembly can only be specified by an act. The particularisation of this regulation is the norm of Article 31(3), which provides general premises for the restriction of constitutional freedoms and rights and indicates that restrictions on the exercise of constitutional freedoms and rights may only be laid down in an act, and only if they are necessary in a democratic state for its security or public order, or for the protection of the environment, public health and morals, or the freedoms and rights of others. These restrictions may not affect the essence of freedoms and rights. The wording of the constitutional provisions on freedom of assembly in European countries is broadly in line with that of Article 21 of the ICCPR.
b. Notes on the Protection of Morals
With regard to point 52 of the GC, it should be stressed that the protection of morality refers to public morality, which is attempted to be defined as a system of norms, values, goods, and duties governing the activities of individuals and institutions in public spaces, but also relating to interpersonal relationships belonging to the sphere of privacy
. Public morality consists of the norms of conduct adopted (recognised) in society and derived from religious, ethical, legal, or customary systems. The moral values recognised in society are therefore secondary in nature
. This means that the concept of public morality excludes the protection of norms of behaviour derived "exclusively from a single social, philosophical, or religious tradition", while at the same time objectifying the subject of protection to the generally accepted standards of behaviour in society. For this reason, in the formulation of point 52 of the GC, it is necessary to abandon the negatively marked out sources of protected morality and replace this fragment with the concept of public morality, which has a scientific and objectivised character. At the same time, it is worth emphasising that the morality of many societies is based largely on values rooted in the Christian religion. Thus, public morality will also include those moral norms which derive their justification from moral judgements formulated on the basis of the religious worldview, especially on the basis of the Christian religion, universally accepted in Polish society – even if not as a basis for individual faith and attitude towards transcendence, but as a certain universal cultural model, firmly inscribed in all contemporary European (western) cultures
. Moreover, for reasons analogous to those described in the paragraph on point 28 of the GC, we postulate the deletion of the last sentence of point 52 of the GC as completely unnecessary, and not introducing new substantive content of the exemplification, which, moreover, may give rise to the belief that a certain social group, excluded from the functioning of the restriction on freedom of assembly in question, is not legally privileged.

In summary, point 52 of the GC should read as follows: Restrictions on peaceful assemblies should only exceptionally be imposed for “the protection of morals”. Morality should be understood in this context as public morality, that is to say, a system of norms, values, goods, and duties, which regulates the actions of individuals and which is generally accepted in society.

c. Other specific notes
The right to restrict the freedom of assembly on the grounds of the protection of public security is only valid if the danger is real and confirmed, and not merely presumed. The literature indicates that in a broad sense, any anti-government assembly is a threat to social peace
. However, the ban on assemblies of a subjective nature (or subjective in relation to a group of people with specific views, e.g. fascist) would be in fact of a blanket nature and would violate the principle of proportionality, and even threaten the essence of the right to hold assemblies. It should be stressed that subjective restrictions are not excluded, and the European Convention on Human Rights explicitly allows states to establish specific restrictions for certain groups of public officials, such as the military, police officers, and public administration employees
.

Other permissible restrictions on freedom of assembly should also be indicated. Article 14 of the Law on Assemblies indicates that a decision prohibiting the holding of a meeting is issued by the competent authority, if the purpose of the meeting violates the freedom of peaceful assembly or the holding of the assembly violates the rules of organising the assemblies, or the purpose of the assembly or its holding violates criminal law provisions. Similarly, when holding an assembly may endanger the life or health of people or property on a significant scale, including when the threat has not been removed when more than one assembly is held on the same site. The criminal provisions that are most frequently violated during meetings are Article 196 of the Penal Code
 penalising an insult to religious feelings, and Article 51 of the Code of Petty Offences
 which prohibits disturbing the peace or public order, including causing an offence in a public place. In the case of assemblies at which these regulations are regularly violated and the course of the assembly and the actions taken by its participants cause agitation among the public (and sometimes also among local authorities), decisions prohibiting assemblies are issued only exceptionally
.
In agreement with point 55 of the GC, the Polish experience should be presented. During the period of the previous parliamentary majority (Platforma Obwatelska [Civic Platform] and Polskie Stronnictwo Ludowe [Polish People's Party]) in Poland, there were frequent arrests of sports fans who expressed their dissatisfaction with the government's policy on banners displayed during sports events. An example of the government's actions is the situation that took place on 17 May 2011 in Białystok, where fans protesting against the voivode's decision to close part of the local stadium unfolded two large banners that said: "You may close our stadiums, but you will never shut our mouths", and "Close discotheques, galleries and schools, let there be nothing". They also manifested various slogans, including those addressed to Prime Minister Donald Tusk, e.g. "Donald, you fool, your government will be overthrown by the hooligans". The police then detained 43 people who as a result were fined
. Inadequate forces and measures were also taken by the police in relation to peaceful marches organised by the parliamentary opposition in the years 2012-2013, including the march "Obudź się Polsko [Wake up Poland]" organised in defence of TV Trwam. The police officers tried to obtain information from the organisers of trips to the national protest days and about the number of participants, the number of coaches and their registration numbers, and the time of arrival of the coaches in the capital, by phone
. The organisers of the trips to the assembly were also questioned by the police at police stations
. This issue has been debated in Parliament and in the media.

During the reign of the Zjednoczona Prawica [United Right] (an MPs' club consisting of members of the following parties: Prawo i Sprawiedliwość [The Law and Justice], Solidarna Polska [United Poland], and Porozumienie Jarosława Gowina [Jarosław Gowin's Agreement]) an amendment to Law on Assemblies was pushed through, introducing a privileged category of demonstrations (the so-called cyclical assemblies).The status of a cyclical assembly allows for the reservation of a certain route of demonstration for a period of up to three years for applicants, and therefore favours a cyclical assembly over other assemblies organised at the same place and time. The privilege is granted by the voivode (state administration body) appointed by the Prime Minister at the request of the minister in charge of public administration
. The institution underwent series of violations – for example, in 2019 the Pomeranian Voivode granted the Solidarność Stoczni Gdańskiej the privilege to organise cyclical, 24-hour assemblies on the square in front of the Monument to the Fallen Shipyard Workers in Gdańsk on 10 April, 3 May, 4 June, 14 August, and 11 November (the dates correspond to state holidays and important events in modern Polish history). The privilege was granted in order to prevent the Mayor of the City of Gdańsk, who was in opposition to the parliamentary majority, from organising events on these dates
. Another example of violations may be the initiation of disciplinary proceedings against judges and prosecutors for participating in assemblies critical of changes in the justice system
.

With regard to point 60 of the GC, it should be stressed that restricting the use of symbols or flags in a peaceful assembly can only be justified if the pronunciation of these symbols is clearly negative or harmful, and there is general agreement in society on this assessment. In the event of a dispute and an ambiguous position of the public as to the pronunciation of the symbols, the peaceful nature of the assembly should be assessed on a general basis.

It is also worth expanding the properly worded point 78 of the GC. An element of freedom of assembly is the right to participate in the assembly as well as the right not to participate in it. No one may be forced or obliged to attend a gathering with the characteristics of an assembly. The freedom not to attend an assembly includes both the time of arrival at the assembly and the entire time of attendance. Each participant may leave the assembly at any time, and no one, including the organiser, may force him/her to stay. No one shall also suffer from any discomfort in connection with participation or non-participation in the assembly
. It should be noted that the organiser is not entitled to this right, as the organiser has obligations related to the course of the assembly
.

5. Notes on Notification and Authorization Regimes
While we agree with the comments formulated in Chapter 5 of the GC, we would like to point out that the obligation to inform the relevant public authorities about the place, time and nature of the meeting does not constitute a restriction of the freedom of assembly. The obligation to notify is essential for the proper implementation of the State's duty to ensure the smooth running of the assembly. Notification is also used to reward the entity which reported the organisation of the assembly first
. There may be some doubts in regard to the authorities issuing a prohibition on holding the assembly in view of its likely non-peaceful nature. In this context, the duty of the State to ensure judicial review of negative decisions affecting the citizen, including the decisions to ban the assembly and its dissolution, is crucial
. It is necessary to enable the decision to prohibit an assembly to be challenged and to obtain a resolution even before the planned date of the assembly. Pursuant to Article 14 of the Law on Assemblies, the municipal authority issues a decision to prohibit an assembly not later than 96 hours prior to the planned date of the assembly. This time limit was considered by the legislator to be sufficient for a judicial review of the decision prohibiting the assembly.
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