Comments of the Government of the United Kingdom of Great Britain and Northern Ireland on draft General Comment 33: “The Obligations of States Parties under the Optional Protocol to the International Covenant on Civil and Political Rights”

The United Kingdom thanks the Human Rights Committee for its draft General Comment 33 and for affording States the opportunity to comment upon it.  We welcome the opportunity to engage in a constructive dialogue on the Committee’s draft. 

The United Kingdom wishes to underline at the outset that it fully supports the important role of the Committee in reviewing States Parties’ periodic reports on the implementation of their obligations under the ICCPR and in issuing General Comments, as well as its role under the Optional Protocol to the ICCPR in receiving and considering communications from individuals of States Parties to the Optional Protocol.   The United Kingdom takes its international human rights obligations and commitments seriously including those set out in the ICCPR.   The United Kingdom has not ratified the Optional Protocol to the ICCPR and is therefore not bound by it (as noted in paragraph 2 of the draft General Comment, the Protocol is not automatically in force for all States Parties to the Covenant). Nonetheless, the draft General Comment raises important issues of general interest that require careful consideration.   The United Kingdom would therefore make the following comments on draft General Comment 33. 

Status of the Committee’s views on an individual complaint

The United Kingdom would firstly like to address the assertions in the draft General Comment regarding the status of the Human Rights Committee’s views in the context of an individual complaint received under the Protocol. The draft seeks to enhance the effect of the Committee’s views adopted in noting that it is not justifiable to conclude that the Committee’s views are “purely  recommendatory or advisory”. 

The United Kingdom does not agree that the Committee’s views on individual communications regarding an alleged violation of the ICCPR by a State Party to the Protocol constitute legally binding decisions.  The Optional Protocol clearly provides in Article 5(4) that the Committee is to forward its “views” to the State Party concerned and to the individual making the complaint.  The Protocol does not provide that these “views” are legally binding and the United Kingdom would not regard them as such.  The United Kingdom believes that any change to the legal status of the Committee’s views on individual complaints would need to be agreed according to the procedure in Article 11 of the Optional Protocol for amendments.  That is not to say however that the Committee’s views do not carry political weight and influence and they should be seriously taken into account by the State Party concerned.

The United Kingdom would find it useful for the Committee to clarify its conclusion that the acceptance of obligations under the Covenant “extends to respect owed to views expressed by the Human Rights Committee in individual cases under the Optional Protocol by reason of the integral role of the Committee under both instruments”
. To the extent that the Committee means here that its views are to be considered as legally binding and that, consequently, there is an obligation in international law on the State Party concerned to comply with the views,  the United Kingdom does not agree with this conclusion. The agreement by a State Party to the ICCPR to be bound by the substantive obligations in the Covenant does not equate to agreement by the same State Party to the Optional Protocol to be bound by the Committee’s views in an individual complaint.  Any change to make the Committee’s views legally binding would require an amendment to the Optional Protocol, as indicated above. 

Similarly, to the extent that the term “respect” may imply agreement to be legally bound by the Committee’s views, the United Kingdom does not agree with the Committee’s comments that the States parties to the Covenant are obliged to ‘respect’ the views of the Committee under the Optional Protocol, whether by reason of a general obligation to act in good faith or because a general duty to  co-operate arising from the principle of good faith to discharge treaty obligations leads to an obligation to ‘respect’ the views of the Committee
.  There is no treaty obligation under either the Covenant or the Optional Protocol to accept the views of the Committee on an individual complaint as legally binding.

Committee’s wider  role and status

Linked to the above comments, the United Kingdom does not agree with the points made in the draft General Comment regarding the wider role of the Committee in this regard.  Although the United Kingdom agrees that the Committee plays a crucial role in providing its views on the interpretation of the Protocol, the United Kingdom does not agree that the work of the Committee is to be regarded as “determinative of the issues presented” or that the Committee is to be regarded as “the authentic interpreter of the ICCPR”. 
  Although the Committee’s interpretation will certainly carry weight, it is not the only body which may provide authoritative guidance on the interpretations of States Parties’ obligations under the ICCPR.  The general rule of interpretation of treaties, set out in Article 31 of the Vienna Convention on the Law of Treaties, applies.  The ICCPR is consequently to be interpreted in good faith in accordance with the ordinary meaning to be given to its terms in their context and in light of the treaty’s object and purpose.  Relevant subsequent agreements and practice of the States parties are to be taken into account, together with any relevant applicable rules of international law.

The United Kingdom rejects the assertion in the draft General Comment that the views of the Human Rights Committee constitute jurisprudence that is to be considered as state practice for the purpose of establishing agreement of States Parties regarding the interpretation of the Covenant’s provisions, within the meaning of Article 31(3)(b) of the Vienna Convention on the Law of Treaties. The United Kingdom does not accept that the views of the Committee presented in a particular individual complaint, or indeed in a general comment, represent the agreement of States Parties regarding the interpretation of the ICCPR.  The Committee is composed of individuals elected and serving in their personal capacity (Article 28(3) ICCPR), not of State representatives.  Nor does the United Kingdom accept that the acquiescence by a State Party to views presented by the Committee in relation to a particular complaint against that state, or to views expressed by the Committee in a General Comment, can be the sole demonstration of state practice for the purposes of Article 31(3)(b) VCLT. 
  Failure by the United Kingdom to comment on public statements made by the Committee should not be taken as acquiescence with the content of those statements.

The United Kingdom would  here emphasise its position that the Committee is neither a court not a body with a quasi-judicial mandate.    The Committee was not intended to be a body with judicial character.  The United Kingdom supports the position of the Chairman of the Human Rights Committee, as set out in “The Human Rights Committee and the Individual Communication, Law and Practice”, in which he stated: 

“It is useful to note that the Committee is neither a Court nor a body with a quasi-judicial mandate, like the organs created under another human rights instrument, the European Convention on Human Rights.   Still the Committee applies the provisions of the Covenant and of the Optional Protocol in a judicial spirit and performs functions similar to the European Commission of Human Rights, in as much as the consideration of applications from individuals is concerned. Its decisions on the merits (of a complaint) are, in principle, comparable to the reports of the European Commission, non-binding recommendations.  The two systems differ, however, in that the Optional Protocol does not provide explicitly for the friendly settlement between the parties, and, more importantly, in that the Committee has no power to hand down binding decisions as does the European Court of Human Rights. States Parties to the Optional Protocol endeavour to observe the Committee’s views but in case of non-compliance, the Optional Protocol does not provide for an enforcement mechanism or for sanctions.  Legally the views formulated by the Human Rights Committee are not binding on the State Party concerned which remains free to criticise them.[…]”

A recent decision by the UK House of Lords confirmed the non judicial nature of the views of treaty bodies such as the Human Rights Committee, and the United Kingdom Government fully supports this position (Jones v. Saudi Arabia [2007] 1 AC 270).

Remedies for violations of ICCPR rights

Following on from the above positions, the United Kingdom does not consider that the Committee can decide the remedy that a State Party to the Optional Protocol must provide, if the Committee is of the view that the State Party has violated its obligations under the ICCPR in relation to an individual complaint. While States Parties to ICCPR have a general obligation under Article 2 to ensure that persons whose rights or freedoms are violated shall have an effective remedy, States Parties to the Optional Protocol do not have a specific obligation to implement a particular remedy decided upon by the Committee, as no such obligation is created by the terms of the Optional Protocol or the Covenant itself.
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