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	Stockholm, 3 October 2008
	


	Ministry for Foreign Affairs 

Sweden
Department for International Law, 
Human Rights and Treaty Law

	Ms. Nathalie Prouvez
Secretary

UN Human Rights Committee


Draft General Comment No 33 - CCPR/C/GC/33/CRP.3

Second revised version as of 18 August 2008 

“The Obligations of State Parties under the Optional Protocol to the International Covenant on Civil and Political Rights”  

Comments by the Government of Sweden

The Government of Sweden would like to thank the Human Rights Committee for the Draft General Comment under reference and hereby offers its comments. 

Sweden is a State party to the Optional Protocol to the International Covenant on Civil and Political Rights and recognizes as such the competence of the Human Rights Committee to receive and consider communications from individuals subject to its jurisdiction, who claim to be victims of a violation by Sweden of any of the rights set forth in the International Covenant on Civil and Political Rights. 

Over the years, the Human Rights Committee has provided valuable interpretations of the material content of the various rights set forth in the Covenant and has contributed to developing a body of jurisprudence which assists State parties in implementing their treaty obligations. Sweden has always regarded the Views adopted by the Human Rights Committee – as well as by the other UN treaty bodies endowed with competence to adopt views on individual complaints such as the Committee against Torture – as authoritative and there has always been a strong political interest in Sweden to respect such Views from the treaty bodies. This commitment includes Views on interim measures, pending the consideration of the communication, as well as Views upon conclusion of the communication. 

As a matter of national law, the Aliens Act includes special provisions in this field. Chapter 5, Section 4 of the 2005 Aliens Act stipulates that if an international body that is competent to examine complaints from individuals has found that a refusal-of-entry or an expulsion order in a particular case is contrary to a Swedish commitment under a convention, a residence permit shall be granted to the person covered by the order, unless there are exceptional grounds against granting a residence permit. Accordingly, as a main rule, residence permits are granted by the Swedish Migration Board, or, in some cases, by the Government, if a UN committee has established that the enforcement of an expulsion order would be in breach of Sweden’s international commitments. However, this follows from the Aliens Act and is not seen as an obligation under international law. 

On the issue of interim measures, the Aliens Act Chapter 12, Section 12 states that “If an international body that is competent to examine complaints from individuals makes a request to Sweden for suspension of the enforcement of a refusal-of-entry or expulsion order, a stay of enforcement shall be ordered unless there are exceptional grounds for not doing so.” The travaux preparatoires to this regulation explicitly state that a request from a competent international body for interim measures is not binding for Sweden under international law but that such a request nevertheless shall be respected in order to make the consideration of the communication meaningful.  

The 1971 travaux preparatoires to the Swedish Government’s decision to ratify the Optional Protocol clearly states that Sweden does not consider the Human Rights Committee to be equivalent to a court and therefore its Views are not binding upon Sweden under international law. Sweden’s position with regard hereto is clear and it extends to all UN treaty bodies. 

The fact that the Human Rights Committee has become the most important source of interpretation of the International Covenant on Civil and Political Rights over the past decades does not imply any change in Sweden’s position in this regard: neither Views adopted as a result of consideration of individual communications, Views on interim measures nor the General Comments adopted by the Human Rights Committee are binding for States parties under international law. 

The Draft General Comment under reference stops short from referring to the Human Rights Committee’s Views as directly legally binding on State parties. However, it clearly signals that the Human Rights Committee regards its Views as though they were decisions from a judicial body. Being a State party that implements the treaty obligations in good faith and respects the recommendations of the Human Rights Committee, Sweden is concerned that the Draft General Comment might create confusion regarding the legal standing of the Human Rights Committee. The Human Rights Committee is not a court and its Views do not have the same effect as for example judgments from the European Court of Human Rights, which by comparison are binding on States parties to the European Convention for the Protection of Human Rights and Fundamental Freedoms, in accordance with its Article 46. 

Sweden is thus concerned that Draft General Comment attempts to extend the Human Rights Committee’s competence beyond what is actually feasible in international law and goes beyond what the states intended when this body was created. We also believe there is a risk that countries which have not yet acceded to the Optional Protocol will be even less prone to do so with the proposed line of reasoning. 

The Swedish Government will be happy to offer its views and assist the Human Rights Committee in any way appropriate in its continuous work.  


