POLAND’S COMMENTARY

TO THE DRAFT GENERAL COMMENT NO. 33

OF THE  HUMAN RIGHTS COMMITTEE

Initial commentary

1. Poland is a party to both the International Covenant on Civil and Political Rights and the First Optional Protocol to the Covenant and recognizes the competence of the Human Rights Committee to receive and consider communications from individuals within its jurisdiction, who claim to be victims of violations by Poland of the rights set forth in the Covenant. 

2. Upon acceding to the Covenant and the Optional Protocol, Poland, similarly to other countries, was guided by the text of these documents, which indicated that the Human Rights Committee was not a body of a judicial character, despite the weight of the functions it fulfilled, and the views it issued in response to individual communications were not binding on states.  This also applies to the General Comments which, though they concern exceptionally important matters, are not binding. 

3. Since 1991, when Poland acceded to the Protocol, the Committee has issued eight views relating to  Poland, ascertaining in one of them violation of the rights set forth in the Covenant ( the views of  July 26 2005, case of Fijałkowska against Poland, 1061/2002 G/SO 215/51 POLA (7)). Poland has always demonstrated a political willingness to implement the views issued by the Committee and did so in that particular case. Poland has always shown good faith in implementing the Committee’s recommendations, formulated both in response to individual communications and in the General Comments. However, in view of the above presumption that the Committee is not a judicial body and its findings and views are not binding, it would be hard to accept the assertions contained in the draft Comment which de facto grant a binding character to the Committee’s findings. In this regard, particular note is due to point 15, wherein it is stated in part: “A finding of a violation by the Committee engages the legal obligation of the State party to reconsider the matter”. 

4. The general comments formulated by the HRC are not binding on states and similarly to the views expressed by the HRC in specific cases indicate the suggested direction of the interpretation of the provisions of the Covenant. 

5. However, the significance of the GC is substantial and stems from the procedures preceding their adoption, i.e. consulting of their drafts with the state parties to the Covenant. Support granted by states to the GC considerably boosts their legitimacy and weight, while the adherence of states to recommendations already endorsed at the initial stage of the GC may lead to the evolution of international custom. For that reason the position that Poland takes relative to the proposed text of the GC 33 is significant.

6. Support is due to the idea contained in the CG 33 draft of highlighting the value of the opinions of the treaty bodies – including the views and the GC of the HRC – with regard to   the unification and consolidation of the interpretation of the provisions of the relevant conventions and the idea of encouraging states to take into account HRC opinions when promulgating and applying norms of domestic law. 

At the same time, it should be noted that despite suggestions to the contrary, the HRC ha not been endowed by the states parties 0to the Covenant and the OP with competency to issue binding rulings on the undertakings of states. It merely has the right to present to the states and the individuals submitting communications its views in the given case
. 

The comments of the Committee have the character of suggestions or recommendations and as such should be taken into consideration by states, though they do not have the character of judicial or quasi-judicial decisions, as implied by the GC 33 draft. In view of the above, the GC 33 requires modification in line with the commentary presented further. 

7. It is unwarranted to invoke the doctrine in determining the legal character of the Committee itself and the views it adopts. These issues have been elaborated in the relevant regulations of the ICCPR and OP and they may be amended (and bindingly interpreted) only by the states parties to these treaties. 

8. The issue of fulfilling the rulings of international bodies for the protection of human rights evokes much controversy, both as regards doctrine and practice. For example, when the European Court of Human Rights ascertains an infringement of the rights guaranteed by the Convention, it expects that the state involved will not only  pay compensation but also will resume court proceedings in the case affected by the said infringement, even though this does not follow directly from the judgment. Under Polish law, there is no obstacle to resuming penal proceedings, but considerable doubts arise when it comes to the resumption of civil proceedings, which is not envisaged by the regulations in force. The issue of resuming proceedings is constantly present in the legal committees of the Council of Europe and the representatives of many states have voiced doubts in this connection. 

The inclusion in the General Comment No. 33 of the Human Rights Committee of the assertion that states have a legal obligation to reconsider a case could have the following consequences. First, the Comment introduces a new legal obligation, and second – it does not specify the scope of that obligation. The phrase “reconsider the matter” used in the draft may be interpreted as necessitating the resumption of proceedings, which will give rise to the same doubts as those arising in connection with fulfillment of the judgments of the ECHR. 

Considering the above, it would be advisable to conduct further discussion on the draft of the General Comment. 

Re points 5, 9 and 10 of the GC
The indicated points of the GC assign additional obligations to states that are the object of communications.  The OP obligates such states to respond to a communication submitted to the Committee. Article 4.2 of the OP merely stipulates that the response should consist of “written explanations or statements clarifying the matter and the remedy, if any, that may have been taken by the State.” Thus, the proposed formulation in the GC about “responding inadequately” should be rejected (who would be authorized to rule whether a response is adequate?).

Support should also be withheld from the concept of burdening states with additional obligations, as elaborated in point 5 (specification of the domestic remedies that the author of the communication has failed to exhaust) and in point 10 (indication that the communication relates to a matter that arose before the entry in to force of the OP).  The submission of such information is in the interest of the given state, though its absence must not result in the assumption that the allegations made by the author of the communication are true (if the contrary is not indicated by other circumstances) – as suggested by point 9. It would be preferable for the committee to ask a state to supplement the information it has submitted, if such information is not considered complete.

Suggestion: The points in question should be deleted or modified. 

Re point 11 of the GC

The assertion that the function of the HRC in considering individual communications is “not fully” that of a judicial body cannot be interpreted as meaning that the function of the HRC is “almost” judicial.  The regulations pertaining to the ICCPR and the OP do not endow HRC functions with a judicial character. That, too, is the gist of the commentary referred to in footnote 3 to point 11 of the GC (HRC, 1990, 2 Selected Decisions): “the Committee is neither a court nor a body with a quasi-judicial mandate”. 

In a similar spirit, a commentary is quoted selectively (omitting the most essential issue and thus distorting the sense of the statement quoted), to support the thesis that HRC views have the traits of judicial judgments: T. Zwart, in describing the components of the views, declares that “The views of the HRC (…) have all the characteristics of a judicial decision except for one: they are not in themselves legally binding on the State party concerned.” T. Zwart further quotes from the HRC 2 Selected Decisions: “ The HRC has described its views as non-binding recommendations”. 

Thus, the position that HRC views should be regarded as determinative should also be rejected.

Suggestion: Point 11 should be modified as follows: 

The function of the Human Rights Committee in considering individual communications has been described as not fully that of a judicial body. However, the views issued by the Committee under the Optional Protocol exhibit most of the characteristics of a judicial decision – except for being binding on the state concerned, follow a judicial method of operation and are issued in a judicial spirit. 

Re point 13 of the  GC
The content of point 13 might lead to far-reaching conclusions, including the assertion that the views of the Committee have binding force. The possible interpretations of this point should be restricted through the recognition of the obligation of   interested states to conduct a thorough analysis of the views and, if needed, to apply the relevant remedies. 

Suggestion: Point 13 should be modified as follows:

This terminology might be thought to imply that the Committee’s view are purely advisory or recommendatory. However, this is not a justifiable conclusion to be drawn, having regard to the place and function of the Optional Protocol  in the system of standard-setting and monitoring of obligations established by the International Covenant on Civil and Political Rights. That is to say, the Committee’s views should be taken into thorough and serious consideration by the state concerned. 

Re points 14, 15 and 16 of the GC
In point 14 it is erroneously stated that that the HRC makes authentic interpretations of the provisions of the Covenant in its views and general comments. An authentic interpretation is an interpretation made by the subject which had created the regulations that are to be interpreted. In the case of both the ICCPR and the OP, these are the states parties and not the Committee they have established, without authorizing it in the cited acts to issue binding interpretations of their provisions. 

At the same time it may be recognized that the decisions of the Committee are of an authoritative character: they constitute an individual, unique and non-appellatory opinion by a group of experts on a given case.

It is important to specify the meaning of the word “respect” in points 14 and 16 (though it is not identical in both cases). The fulfillment of    the provisions of the ICCPR and the OP in good faith requires – as noted in the proposed modification of point 13 – that the Committee’s views be given “thorough and serious consideration” and the relevant measures taken, if the state in question finds them necessary. They could include reconsideration of the case, as suggested in fine by point 15. However, that passage could suggest that reconsideration is necessary in every case and that a state is always under an obligation to conduct it. This assertion is not valid and the whole point 15 should be deleted. 

The last part of the last sentence of point 16 should also be deleted. 

Suggestion: Points 14-16 should be replaced with the following text:  

14. In the first place, the views of the Committee under the Optional Protocol, when a violation is found following a careful analysis of the communication, represent an authoritative determination of a body established under the Covenant.
15. Respect is due to the views of the Committee by reason of the obligation of States parties to act in good faith, both in their participation in the procedures under the Optional Protocol and in relation to the Covenant itself. A duty to cooperate with the Committee arises from an application of the principle of good faith to the discharge of treaty obligations and means giving serious consideration to the Committee’s views. 

Re point 17 of the GC
Point 17 might suggest that the Committee’s opinions (the GC and the views) constitute norms of international law (e.g. the use of the phrase “body of jurisprudence”) and interpretative rules in the understanding of article 31.3.a of the Vienna Convention on the Law of Treaties. A “subsequent agreement” in the meaning of that regulation may only consist of an agreement between the parties to the Covenant, resulting from the actions or omissions of state organs or duly authorized state representatives. An agreed opinion of independent experts who do not represent states, or an opinion adopted by a body unauthorized to issue binding interpretations, will not constitute such an agreement. 

On the other hand, the latter part of point 17 is valid: the practice of states relating to the interpretation and application of the ICCPR compatible with the opinions of the Committee, combined with a conviction of states as to the binding force of the Committee’s opinions, would constitute international custom. 

Suggestion: point 17 should be deleted. 

Re point 18 of the GC
Suggestion: for reasons elaborated above – the first sentence should be reworded as follows: “The importance of the Committee’s etc.”. 

Re point 19 of the GC
Suggestion: delete the word “legal” in the first sentence. 
Re point 27 of the GC
The provisions of the ICCPR and the OP do not imply an obligation by states to incorporate the Committee’s views into their domestic law.

Suggestion: delete point 27.

Re point 28 of the GC
Suggestion: the content of point 28 deserves full support. 

Re point 29 of the GC

 Suggestion: Point 29 should be reworded as follows: 

The Committee is therefore of the opinion that, on a correct interpretation of the Covenant and the Optional Protocol, the thorough consideration of Views expressed by it in relation to individual communications constitutes an essential element of the undertaking by States parties under article 2, paragraph 3 of the Covenant to afford an effective remedy to persons whose rights have been violated. 

Conclusions
The above comments are not meant to undermine the significance of the GC of the HRC for the elaboration and unification of the Covenant’s interpretation and the development of the human rights doctrine. They merely have the goal of highlighting a need to restrict the striving of the HRC to grant the GC a role that finds no basis in international agreements, e.g. striving for the recognition of the HRC’s interpretations as authentic, for granting the HRC the character of a judicial body and attempts to obtain acceptance for the view that HRC opinions are binding on states. 
� International accords do not even affirm the right of the Committee to make recommendations and in the early ICCPR practice  such recommendations did not constitute  an integral part of the Views conveyed  by the Committee to a state (at present, they constitute a component of the Views). Thus, there is no substance to the opinion that states are obligated to adhere to them. 





