 REF Classification 

HUMAN RIGHTS COMMITTEE’S DRAFT GENERAL COMMENT 33
 concerning the obligations of States Parties under the 

Optional Protocol to the International Covenant on Civil and Political Rights
RESPONSE OF THE GOVERNMENT OF NEW ZEALAND

to request OHCHR/GVA0812 of 12 September 2008

New Zealand recognises the independence and impartiality of the Committee, and its competency to issue General Comments without State comment. However, in response to the Committee’s invitation to comment on the draft, New Zealand takes this opportunity to highlight several points of interest to New Zealand in the draft General Comment. 

New Zealand has been a strong and consistent supporter of the Human Rights Committee. The Committee makes a direct contribution to the promotion and protection of human rights, specifically through monitoring implementation of the Covenant; raising awareness of the Covenant and human rights norms; interpreting the rights and obligations in the Covenant and promoting a greater understanding of these; and encouraging better implementation and compliance through advice to States Parties and identifying needs for additional technical assistance.  New Zealand considers that the dialogue established between the Committee and States Parties through these functions contributes appreciably to States’ understanding and implementation of their obligations under the Covenant.

Summary
1. New Zealand respects its legal obligations to act in good faith in fulfilling the rights enumerated in the Covenant and in the procedures under the first Optional Protocol.  New Zealand considers that the Covenant establishes the Human Rights Committee as the expert body in respect of the Covenant and acknowledges the fundamentally important role played by the Committee.

2. New Zealand views the Committee’s General Comments as credible and authoritative interpretations of States’ obligations, which contribute to the process of constructive dialogue with States Parties.  
3. While recognising the independence and impartiality of the Committee, New Zealand takes the view that certain aspects of Draft General Comment 33 appear to extrapolate States’ obligations beyond the scope of the Optional Protocol.  These include the implication that Committee’s Views and interim measures requests are binding, the possible lack of clarity as to the threshold to be met in the test for interim measures requests, the reference to ‘grave breaches’ to describe violations of the Optional Protocol, and the assertion that the Committee’s Views constitute ‘subsequent practice’ in the sense of article 31(3) (b) of the 1969 Vienna Convention on the Law of Treaties.
Nature of the Views of the Committee
4. New Zealand notes the suggestion, beginning in paragraph 12 of Draft General Comment 33, that the Committee’s Views are binding on States Parties.  This suggestion is further expressed in the Draft General Comment through statements such as ‘the work of the Committee is to be regarded as determinative of the issues presented’ (para 12), references to the ‘respect owed to views expressed by the Committee’ (para 15) and the ‘legal character’ of the Views (paragraphs 20 and 21).
5. New Zealand emphasises the necessary distinction between the procedural obligations under the Optional Protocol and the substantive status of the Committee’s Views.  New Zealand considers that the attempt in Draft General Comment 33 to align the procedural and substantive elements of the Optional Protocol, by suggesting that the Committee’s Views are binding on States Parties, has the potential to weaken both elements and the underlying system to which they belong.

6. In ratifying the Optional Protocol, New Zealand agrees that a State has recognised the competence of the expert Committee to receive and consider communications from individuals and to express its Views as to whether there has been a violation of rights. 

7. When the Committee brings to New Zealand’s attention the fact that a communication has been submitted by an individual alleging a violation by New Zealand of the provisions of the Covenant, Article 4(2) of the Optional Protocol obliges New Zealand, as a State Party, to submit, within six months, “written explanations or statements clarifying the matter and the remedy, if any, that may have been taken” to the Committee.  As is apparent from the drafting history and the consistent practice of States Parties, the Protocol does not then confer binding force upon the Views of the Committee.

8. New Zealand accepts its legal responsibility to act in good faith in relation to the Covenant and the Optional Protocol, and is mindful of its obligations under Article 2 of the Covenant to ensure that any person whose rights are violated has an effective remedy.  However, in New Zealand’s view, this legal responsibility does not translate to the Views of the Committee being legally binding on States Parties.  Accordingly, in New Zealand’s view, the statement in paragraph 32 that ‘States parties must give effect to the Views of the Committee by whatever means lie within their power’ is not correct as a matter of law.

9. While the Views of the Human Rights Committee under the Optional Protocol are not legally binding, they are not without legal consequence.  

10. New Zealand’s interpretation of its obligations under the Covenant and the first Optional Protocol is that when the Committee issues Views in respect of a State Party, that State Party is required to carefully consider the Views in good faith.
  This interpretation is consistent with the general principle of pacta sunt servanda, by which States are required to perform their treaty obligations in good faith.
11. New Zealand reiterates the value it places on the constructive dialogue between a State Party and the Committee afforded by the Optional Protocol, which, as prominent commentators have observed, may be more significant in practice than proposals that Committee Views be accorded binding force.
  

Interim Measures Requests
Status

12. New Zealand notes that the Draft General Comment 33 also suggests in paragraphs 25, 27 and 28 that interim measures requests made by the Committee pursuant to Rule 92 of the Committee’s Rules of Procedure are binding on States Parties.  In New Zealand’s view, this is not the case.  As noted above with regard to the Committee’s Views, New Zealand considers that States Parties have an obligation to consider an interim measures request in good faith, but that such requests are not binding under international law.

Applicable situations

13. The Optional Protocol does not set out the applicable test for determining when an interim measures request might be made.  However, an applicable test may be inferred as being to ‘avoid irreparable damage to the victim of the alleged violation’.  The basis for this inference is Rule 92 of the Committee’s Rules of Procedure which allows the Committee, prior to forwarding its Views on the communication to the State party concerned, to inform that State of its views as to whether interim measures may be desirable to avoid irreparable harm to the victim of the alleged violation.  Therefore, in New Zealand’s view, the purpose of requesting interim measures is to ‘avoid irreparable damage to the victim of the alleged violation’, and not, as is set out in paragraph 25 of the draft General Comment, to ‘preserve the situation of an individual’.

14. The ability of the Committee to make interim measures requests is clearly desirable in a number of situations and provides an important protection for victims, especially in cases involving torture or the death penalty.   However, New Zealand notes that the threshold for the applicable test of ‘avoiding irreparable damage to the victim’ may not be met in all communications which come before the Committee.
15. In particular, New Zealand suggests that interim measures may not be appropriate in cases involving the legal deportation of persons to another country where there is no evidence that they might thereby be put at an obvious and substantiated risk of irreparable harm.  New Zealand notes that there is a substantive difference between the irreparable harm that arises in a situation involving torture or the death penalty, and the situation of deportation to a country where it is unlikely that the person will come to any form of irreparable harm.  While the removal of a person from one country may entail some short-term adverse consequences, it is doubtful whether in such circumstances the situation would meet the ‘irreparable harm’ test.  
16. Accordingly, New Zealand would suggest that the reference in paragraph 25 to interim measures being required to ‘preserve the situation of an individual’ and the reference to orders of deportation in paragraphs 25 and 28 should be amended or clarified in order to avoid confusion, and to thus increase the credibility of the General Comment.

‘Grave Breaches’

17. Paragraph 28 of the Draft General Comment asserts that a State Party commits a ‘grave breach of its obligations under the Optional Protocol’ if it fails to cooperate with Committee through various means, including through rendering the expression of the Committee’s Views futile.  New Zealand would agree that States Parties have a general obligation to act in good faith with regard to the Committee, flowing from the obligation to act in good faith with regard to the Covenant and the Optional Protocol.  However, the term ‘grave breach’ is not found in either the Covenant or the Optional Protocol, and has a specific contextual meaning in international humanitarian law which is not applicable here.  Furthermore, given that the Committee’s Views are not legally binding, it is difficult to see how a State Party could be in violation of its obligations under the Optional Protocol for not agreeing with those Views, provided that State Party had carefully considered them in good faith.

‘Subsequent Practice’

18.  Paragraph 18 states that the body of Views taken by the Committee constitutes ‘subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation’ within the sense of article 31(3)(b) of the Vienna Convention on the Law of Treaties.  New Zealand considers that this statement does not accurately reflect the position under international law.  In New Zealand’s opinion, for the Committee’s Views to constitute ‘subsequent practice’ establishing the agreement of States Parties as to the interpretation of the Optional Protocol, the Views would have to be consistently accepted by States Parties as binding, either expressly or implicitly.  It is not correct as a matter of law to state that this is the position at the present time.

19. The second alternative position in paragraph 18, namely that the acquiescence of States Parties to the Committee’s Views constitutes such practice, is legally preferable to the previous assertion, but only where such acquiescence may be considered to be tacit acceptance.  

Conclusion
20. New Zealand welcomes the initiative of the Human Rights Committee in preparing Draft General Comment 33.  
21. The Committee’s General Comments on the range of provisions of the Covenant are authoritative and credible interpretations that have appreciably contributed to States Parties’ own understandings of their obligations. 
22. For General Comment 33 to be equally useful, New Zealand considers it necessary that the draft make a clearer distinction between a State Party’s legal obligations – both procedural and substantive – and the Committee’s suggestions.
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