Submission by the Civil and Political Rights Programme of the Law and Society Trust, Sri Lanka in collaboration with the Asian Human Rights Commission, Hong Kong in Regard to Draft General Comment No 33 by the United Nations Human Rights Committee 

1. Introduction 

1.1. This Draft General Comment is of critical importance to Sri Lanka
 following the delivering of a judgement by the country’s Supreme Court in 2006, (namely the Singarasa Case referred to in context at a later point of time in this Submission), which has had extraordinarily negative impact on the commitment of the State to implement the Views of the Human Rights Committee in terms of the Covenant and the First Optional Protocol. 

1.2.  Consequently, while we welcome the reasoning underlying the Draft General Comment emphasizing the importance of treaty obligations and particularly ‘the place and function of the Optional Protocol in the system of standard-setting and monitoring of obligations established by the International Covenant on Civil and Political Rights’ (paragraph 13 of the Draft General Comment), the following Submission is made for the anxious consideration by the Committee. 
2. Submissions in Regard to the Nature of Obligations in terms of the Covenant and the Protocol  

2.1. It is a matter of common acceptance that the Covenant is a treaty that creates binding obligations on the State Parties. In accordance with the customary international law principle of pacta sunt servanda enshrined in Art 26
 of the Vienna Convention on the Law of Treaties, every treaty is binding on states parties and must be performed by them in good faith.  

2.2. In the Draft General Comment under discussion, the nature of this obligation has been usefully explained as underscored not only by the principle of good faith in relation to submission to treaty body obligations (paragraph 16) but also as a result of the ‘integral role of the Committee’ (paragraph 14) in terms of both the Covenant and the Protocol as well as by reason of the obligations flowing from article 2, paragraph 3 of the Covenant (paragraph 15).
2.3. Further, as observed in paragraph 25, the link between the Covenant and the Optional Protocol has particular significance. The Committee has quoted one decision of the highest court of a State party to the effect that the ratification and entry into force of the Optional Protocol by that State party (has) strengthened and deepened the status of Covenant rights in the general law.
 
2.4. There is similar judicial authority in Sri Lanka in one decision which we will cite for the convenience of the Committee, where the Supreme Court observed as follows; 

A person deprived of personal liberty has a right of access to the judiciary, and that right is now internationally entrenched, to the extent that a detainee who is denied that right may even complain to the Human Rights Committee. 
Should this Court have regard to the provisions of the Covenant? I think it must. Article 27(15) requires the State to ‘endeavor to foster respect for international law and treaty obligations in dealings among nations’. That implies that the State must likewise respect international law and treaty obligations in its dealings with its own citizens, particularly when their liberty in involved. The State must afford to them the benefit of the safeguards which international law recognizes.” 
  
3. Submissions in Regard to the Nature of the Committee’s Role when Considering Communications and Issuing Views 

3.1. In paragraph 26 of the Draft General Comment, it is observed as follows;  
The Committee regards as totally unfounded any claim that, since the Optional Protocol has not been incorporated in a State’s laws by statute, the views of the Committee have no legal force. Such an attitude is in contradiction to the principle contained in article 27 of the Vienna Convention on the Law of Treaties, according to which a State party “may not invoke the provisions of its internal law as justification for its failure to perform a treaty”
3.2. Paragraph 29 of the Draft General Comment further elaborates this position by stating that;
The Committee is therefore of the opinion that, on a correct interpretation of the Covenant and the Optional Protocol, the Views expressed by it in relation to individual communications are not merely recommendatory but constitute an essential element of the undertaking by States parties under article 2, paragraph 3 of the Covenant to afford an effective remedy to persons whose rights have been violated.

3.3. While there can be little dispute with these observations, it is our submission that discussion of the function of the Committee in considering individual communications should be clearly defined as distinguishable from any inference that the Committee exercises ‘powers’ that are ‘judicial’ in spirit or in form in regard to the domestic legal order of State parties who have acceded to the Covenant and the Protocol. 
3.4. This is important in our view given the current phrasing of paragraph 11 of the Draft General Comment) which reflects upon varied juristic opinion in respect of the ‘judicial nature’ of the Committee’s role and function in this regard. Thus; 
The function of the Human Rights Committee in considering individual communications has been described as not fully that of a judicial body.
 However, the views issued by the Committee under the Optional Protocol exhibit most of the characteristics of a judicial decision, follow a judicial method of operation, and are issued in a judicial spirit
. Hence, the work of the Committee is to be regarded as determinative of the issues presented.
’ 

3.5. It is our submission that the present content of paragraph 11 may provide further impetus to adherents of domestic sovereignty who argue that providing recourse to the Committee by way of filing individual communications amounts to effectively providing a right of appeal to a ‘higher appellate court’ outside the territorial boundaries of a country and consequently cannot be agreed to by the political executive without explicit electoral approval by the citizens of that country.   
3.6. This question is of immediate relevance to Sri Lanka given the recent ruling of a Divisional Bench of the Supreme Court in the Singarasa Case,
 referred to earlier, where the Court did not only declare that the Protocol had no internal legal effect since it had not been incorporated by domestic statute but also ruled that the Presidential act of accession to the Protocol
 amounted to an unconstitutional exercise of legislative power as a result of an unconstitutional conferment of judicial power on the Committee, with the Committee being conferred with judicial status within Sri Lanka.

3.7. The said Judgement of the Supreme Court validated the position taken by the Government of Sri Lanka in its refusal (without exception) to implement the Views of the Committee in the very several instances where the Committee had declared violations of the Covenant
 which refusal has been based primarily on the reasoning that implementation would amount to an ‘overruling’ of a decision of Sri Lanka’s highest court.  

3.8. The Court’s conclusion that ‘judicial power’ had been conferred upon on the Committee has, since then, been refuted by the counter argument put forward by critics of the Singarasa judgment to the effect that, rather than ‘judicial power’ being conferred upon the Committee, the rights in the Covenant should be given effect to, (as part of the international Bill of Rights), to which States have acceded to and further, that the Committee is the appropriate mechanism under the Covenant vested with that authority. 
3.9. In the foregoing, it is submitted with respect that, paragraph 11 of the Draft General Comment as it is presently phrased, may undermine this argument to the extent of precluding a possible application made by concerned Sri Lankan advocates at a later point of time to a Full Bench of Sri Lanka’s Supreme Court, to overrule the decision of the Divisional Bench in the Singarasa Case. 

4. Conclusion

4.1. In this regard, it is our submission that the Draft General Comment may be further clarified by a definitive restatement of the principle that the ‘determinative’ nature of the Committee’s role and function in considering Individual Communications and in Issuing Views consequent thereto, is separate from and/or wholly distinct from the question of ‘judicial power’ being exercised by the Committee in regard to the domestic legal systems of State parties which have acceded to the Covenant and the Protocol. 
4.2. It is our submission that, given that the Draft General Comment deals explicitly with ‘The Obligations of States Parties under the Optional Protocol to the International Covenant on Civil and Political Rights’, there should be a categorical refutation of any such claim of the exercise, even inferentially, of any such ‘judicial power’ with or without reference to the contested decision of Sri Lanka’s Supreme Court in the abovementioned Singarasa Case.    
4.3.  It is our further submission that the general theme of the Draft General Comment may be further enriched by reference to the drafting history of the Covenant as well as state practice in implementing the Covenant and judicial interpretation in incorporating the provisions of the Covenant into domestic law, in order to emphasize the point that the Covenant was drafted in such a way to accommodate the broad range of legal systems that exist throughout the world, be they, (as traditionally defined), monist or dualist. 
  

- Kishali Pinto-Jayawardena, attorney-at-law (Sri Lanka)/Deputy Director & Head, Civil and Political Rights Programme, Law & Society Trust, Colombo 
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� Sri Lanka acceded to the First Optional Protocol on 3 October 1997. At that time the State made a declaration that it recognised the competence of the Committee with respect to events, or decisions relating to events, occurring on or after that date. No reservations were made either to the Protocol or to the ICCPR, to which Sri Lanka had acceded in 1980. 


� Article 26 provides that "Every treaty in force is binding upon the parties to it and must be�performed by them in good faith."


� Mabo v. Queensland (1992), High Court of Australia, per Justice Sir Gerard Brennan. ( as quoted in the Draft General Comment). 


� Weerawansa v AG,[2000] 1 SriLR 387, 409, Supreme Court of Sri Lanka, per Justice MDH Fernando.  


� Human Rights Committee, (1990) 2 Selected Decisions H.R.C. 1-2; Annual Report of the Human Rights Committee, 2002, 225; N. Ando, “L’avenir des organes de supervision: Limites et possibilités du Comité des droits de l’homme”, Canadian Yearbook of Human Rights (1991-92), 186 ; H. Steiner, “Individual Claims in a World of Massive Violations : What Role for the Human Rights Commitee ?” in The Future of UN Human Rights Treaty Monitoring  (P. Alston and J. Crawford, eds) (date), 18. (as quoted in the Draft General Comment). 


� Tomuschat, 624; T. Zwart, The Admissibility of Human Rights Petitions (1994), 19. (as quoted in the Draft General Comment)


� Tomuschat, 185; McGoldrick, 151; R. Hanski and M. Scheinin, Leading Cases of the Human Rights Committee (2003), 22. (as quoted in the Draft General Comment)


� SCM 15.09.2006, judgment of Chief Justice Sarath Silva. 


�Sri Lanka’s accession to the Covenant itself was held not to be ‘per se inconsistent with the provisions of the Constitution or the written law of Sri Lanka.’ The State was bound in international law. However, the rights contained therein was declared not to have ‘internal effect.’


�The President of Sri Lanka had acceded to the Covenant and the Protocol by virtue of the powers in terms of Article 33(f) of Sri Lanka’s Constitution which allows the President to “do all such acts and things, not being inconsistent with the provisions of the Constitution or written law as by international law, custom or usage he is required or authorised to do.” However, this was the very provision that the Court employed to determine that the accession to the Protocol was unconstitutional as it was "inconsistent" with the Constitution, in that the act of accession was 'an act of legislative power' (which ought to have been exercised by Parliament) flowing from the conclusion of the Court that 'judicial power has been conferred upon the Human Rights Committee thereof." The constitutional articles found to be violated in this regard were respectively Article 3 read with Article 4© read with Article 75 and Article 3 read with Article 4© and Article 105(1).. Given that the Court declared that accession to the Protocol has offended Article 3 (read with Article 4 of the Constitution), any law passed seeking to give domestic effect to the Views of the Committee would therefore have to be approved by a two thirds majority in Parliament as well as by the people at a Referendum as mandated by Article 83(a) of the Constitution.


�These Communications are as follows; Anthony Michael Emmanuel Fernando v Sri Lanka, CCPR/C/83/D/1189/2003, adoption of views, 31-03-2005; Nallaratnam Sinharasa v Sri Lanka, CCPR/C/81/D/1033/2001, adoption of views, 21-07-2004; S. Jegatheeswara Sarma v Sri Lanka, CCPR/C/78/D/950/2000, adoption of views, 16-07-2003; Jayalath Jayawardena v Sri Lanka, CCPR/C/75/D/916/2000, adoption of views, 22-07-2002; Victor Ivan Majuwana Kankanamge v Sri Lanka, CCPR/C/81/D/909/2000, adoption of views 27-07-2004 and Sister Immaculate Joseph and 80 Teaching Sisters of the Holy Cross of the Third Order of Saint Francis in Menzingen of Sri Lanka v Sri Lanka, CCPR/C/85/D/1249/2004, adoption of views, 21-10-2005. Sundara Arachchige Lalith Rajapakse v Sri Lanka, CCPR/C/87/D/1250/2004, adoption of views, 14-07-2006, Raththinde Katupollande Gedara Dingiri Banda  vs Sri Lanka, CCPR/C/D/1426/2005, adoption of views 26-10-2007, Dissanayake Mudiyanselage Sumanaweera Banda v Sri Lanka CCPR/C/93/D/1373/2005, adoption of views 22-7-2008, Vadivel Sathasivam and Parathesi Saraswathi v Sri Lanka CCPR/C/93/D/1436/2005, adoption of views 8-7-2008, Soratha Bandaranayake v Sri Lanka CCPR/C/93/D/1376/2005, adoption of views 24-7-2008,


�The Covenant (by article 2, paragraph 2) obliges states parties to adopt such “laws or other measures as may be necessary.”  
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