Comments of the Human Rights Interest Group of the 

American Society of International Law

Concerning Draft General Comment No. 33 of the Human Rights Committee
1. Paragraph 2 refers to an “a separate act of ratification or accession.”  This language might be usefully revised to read “a separate expression of consent to be bound” to reflect the language used in the Vienna Convention on the Law of Treaties.  This broader language would also accommodate other forms of consent.
2. Paragraph 5 asks that States parties specify any available domestic remedies that the State considers not to have been exhausted by individuals who submit communications to the Committee.  While we recognize that there is consistent practice to support this (e.g. in the regional systems), it would be helpful if the Committee would clarify the basis for this position (perhaps by referring to the Rules of Procedure, especially Rule 97), and identify the consequences of the State’s failure to do so (the drawing of adverse inferences, for example).
3. Paragraph 6 explains the Committee’s use of the term “author” to “refer to an individual who has submitted a communication to the Committee under the Optional Protocol.”  It would be helpful to deepen this clarification by explaining whether the term “author” encompasses all or only some of the following: the victim, the victim’s representative, and the actual author of the communication if not the victim or her representative.

4. Paragraph 7 refers to a communication “being regarded as admissible.”  This language might usefully be strengthened to read “being found admissible,” since it is definitively within the Committee’s competence to determine whether a communication has met the conditions of admissibility.  (It may be that the Committee intends to refer here to a preliminary assessment of admissibility, but the context of the paragraph as a whole does not make that clear if indeed that is the case.)
5. Paragraph 8 refers to the Rules of Procedure.  We are not aware of any General Comment that speaks to the legal status of the Rules and it might be appropriate to do so here.  Since the Covenant drafters explicitly gives the Committee the power to draft its own rules, it is arguable that states parties are bound by the result.  This General Comment provides an excellent opportunity to say so.
6. Paragraph 9 explains that when States do not adequately and timely respond to a communication, the Committee “is entitled to regard the allegations contained in the communication as true, if they appear from all the circumstances to be substantiated.”  It would be very helpful if the Committee would refer here to some authority—including perhaps a general principle of law—that supports this procedure.
7. Paragraph 10 could be helpfully clarified in two respects:  

a. First, it would be helpful to make clear that States are being asked to explicitly invoke the ratione temporis rule in relation to the Optional Protocol rather than the ICCPR itself.  This is because the Covenant is not retroactive, meaning that a State party cannot be held to have breached any obligation before the Covenant entered into force for that State.  Consequently, the Committee lacks jurisdiction under the Optional Protocol to accept communications that are out of time in the sense that the ICCPR was not yet in force for the relevant State at the time of the events that are the basis for the communication (assuming, or course, that it is not a continuing violation).  In this way, as regards entry into force of the Covenant, the ratione temporis rule is jurisdictional, and cannot be regarded as a defense that may be waived by the State.  The State therefore need not invoke the ratione temporis rule for the communication to be ruled inadmissible in these circumstances. 
b. As for violations occurring before entry into force of the OP for a state party, but while the Covenant is already in force for that state party, the situation is less clear.  In any event, it might be helpful to explain that the Committee takes the position it does in order to ensure that the author of a communication has adequate information needed to respond to the State party, or a comparable reason grounded in the effective fulfillment of its mandated functions.
8. Paragraph 11 explains that “[t]he function of the Human Rights Committee in considering individual communications has been described as not fully that of a judicial body. However, the views issued by the Committee under the Optional Protocol exhibit most of the characteristics of a judicial decision, follow a judicial method of operation, and are issued in a judicial spirit” (citations omitted).  This paragraph is one of the most forward-reaching, and it could be usefully augmented by referring to the qualities of the Committee, when acting under the Optional Protocol, that make it like a judicial body.  The paragraph currently refers only to the characteristics of the Committee’s views, not the characteristics of the Committee itself that make it like a judicial body.  Since judicial bodies are defined not only through the products of their deliberations, but also through their structure and authority, it would be helpful to add some brief consideration of these elements as well.  While some of this reasoning is included in the paragraphs that follow paragraph 11, it would be helpful to include a sentence or two setting out the basic principles here, since paragraph 11 currently reads as a bold assertion of the Committee’s authority.

9. Paragraph 14 explains that the views of the Committee should be regarded as “authoritative” when it finds a violation of the ICCPR.  The reasoning in this paragraph may be strengthened through reference to the position of the Committee as an independent third party empowered to make determinations concerning communications as set out in the Optional Protocol, and, perhaps, omission of reference to the body as an authoritative interpreter of the Covenant under the ICCPR.  The latter omission is suggested based on the controversies that have erupted in the past over the status of the Committee under the Covenant; in the context of this General Comment, which concerns the Optional Protocol, it seems unnecessary to raise the larger issue.  Further reference could be made to the object and purpose of the Optional Protocol, which would be eviscerated should the Committee’s views not be regarded as authoritative in the context of individual communications.
10. The HRIG believes that Paragraph 17 may overstate international law, and it makes two recommendations aimed at more accurately reflecting the status of the law:    

a. The CCPR, made up of independent experts, does not—on its own—create “subsequent practice” of the States parties when it hears communications, especially when States parties refuse to implement the Committee’s decisions.  Certainly, when States parties do not implement the decisions of the CCPR, those states cannot be said to have acquiesced in the jurisprudence.  The better view might be that the attitude of States parties toward the views of the Committee—as reflected in the statements and actions of the State found to be in breach of the Covenant, but also in the statements and actions of other States parties concerning the Committee’s views regarding other States—together constitute “subsequent practice” of States.  In this way, the Committee plays a part in steering subsequent practice, but cannot—as it is not a state—be seen as creating such practice (in the sense of the VCLT) by itself.  (It could also be argued that the Committee is an actor in its own right, and that its practice has legal weight as such.)
b. Certainly the Committee can be seen as empowered to determine which facts constitute a breach of Covenant rights through its work under the Optional Protocol.  The General Comment might be usefully revised to say that States parties, having given the Committee the power to consider communications under the optional protocol, have signaled that the Committee is the body to determine authoritatively what facts constitute a breach of guaranteed rights. 
11. A small clarification would be helpful in paragraph 21, which states: “In such cases,” while referring to two different types of cases.  This paragraph would be more clear if the wording made clear which type of case is being referred to here.
12. Paragraph 22 discusses the Committee’s practice of issuing requests for interim measures of protection.  The Committee explains that “Measures may be requested by an author when an action taken or contemplated by the State party would cause irreparable damage to the author or a victim. . .”  This wording is a bit confusing, given the ambiguity discussed above of the term “author.”  A clear explanation of that term earlier in the General Comment will help clarify this statement as well, but it would be helpful to also set out plainly in this paragraph the scope of possible subjects of requests for interim measures of protection.  For example, such measures might be requested in relation to all of the following: the victim, the author of the communication (no matter her identity), or third parties who may suffer injuries directly related to the subject of the complaint or the fact of the complaint’s having been lodged.
13. Paragraph 24 refers to the “alleged victim,” but this term is not used in earlier paragraphs.  Consistency of the use of this term, as well as consideration of other, less pejorative, terms such as “presumed victim,” would be helpful.

14. It would be helpful to clarify, in paragraph 24, that the Committee welcomes efforts by States to render communications moot through genuine remedial measures related to the subject of a communication.
15. In paragraph 25, the Committee discusses “the desirability of direct incorporation of the Covenant in the domestic laws of States parties.”  This wording might be helpfully revised to read “the desirability of effective incorporation of the Covenant in the domestic laws of States parties.”  From the standpoint of international law (and as signaled in the second sentence in this paragraph), there is no appreciable difference between a State’s direct incorporation of its international obligations and a State’s indirect incorporation through acts such as legislative implementation, so long as each is done effectively, fully, and in good faith.  The wording of the first sentence in this paragraph appears to signal a preference for monist legal systems, and the Committee might instead take the opportunity to clearly signal the equal obligation of all States—whether following the monist or dualist legal system—to implement their treaty obligations effectively.  
16. Paragraph 26 says that “[t]he Committee regards as totally unfounded any claim that, since the Optional Protocol has not been incorporated in a State’s laws by statute, the views of the Committee have no legal force.”  Many of such claims have been in the context of assertions that the views of the Committee have no legal force within the domestic legal system.  But the GC seems to then speak only about the irrelevance of such a claim to the State’s international obligations.  The Committee might revise this paragraph to make this point more clearly.  If the Committee wishes to say something about existing international law regarding reception of Covenant rules within domestic legal orders, it could remind states parties that there is a general principle of law recognized in legal systems throughout the world to the effect that domestic law should be interpreted, wherever reasonably possible, so as to comply with applicable rules of international law.
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