


TO:	   THE HUMAN RIGHTS COUNCIL
  	   “HALF DAY OF GENERAL DISCUSSION ON ARTICLE 6”     

FROM:  INTERNATIONAL SOLIDARITY AND HUMAN RIGHTS INSTITUTE (ISHRI)
Relevant International Law on a Pre-Natal Right to Life 
Treaty law is a primary source of international law according to Article 38 of the Statute of the International Court of Justice.[footnoteRef:1] Two international treaties stand out for their recognition of a right to life from conception and their general protection of life, health, and development before birth: the American Convention and the CRC.[footnoteRef:2] [1: 		Statute of the International Court of Justice, supra note 9, 59 Stat. at 1060. ]  [2: 		See Convention on the Rights of the Child, Nov. 20, 1989, 1577 U.N.T.S. 3 [hereinafter CRC]. See also Organization of American States, American Convention on Human Rights, Nov. 22, 1969, O.A.S.T.S. No. 36, 1144 U.N.T.S. 123 [hereinafter American Convention], pmbl.; art. 4. ] 

The preamble of the CRC affirms the CRC’s application to the unborn child “before as well as after birth,”[footnoteRef:3] and Article 6(2) requires that states parties “ensure to the maximum extent possible the survival and development of the child.”[footnoteRef:4] At the regional level, the American Convention on Human Rights, ratified by all Latin American and Caribbean states, explicitly recognizes the right to life from conception in Article 4(1), which states that “[e]very person has the right to have his life respected . . . from the moment of conception.”[footnoteRef:5] [3: 		CRC, pmbl. (quoting Declaration of the Rights of the Child, G.A. Res. 1386 (XIV), U.N. Doc. A/RES/1386(XIV) (Nov. 20, 1959)). ]  [4: 		CRC, art. 6(2). In addition, Article 24(2)(d) requires states parties to take measures “[t]o ensure appropriate pre-natal and post-natal care for mothers.” Id. art. 24(2)(d). ]  [5: 		American Convention, art. 4(1). ] 

The International Covenant on Civil and Political Rights[footnoteRef:6] prohibits imposing the death penalty on pregnant women in Article 6(5),[footnoteRef:7]  which clearly shows that the unborn’s life is individually protected by the treaty, even when the mother’s is not. Similar bans on imposing the death penalty on pregnant women can be found in the American Convention on Human Rights in Article 4(5),[footnoteRef:8] and in international humanitarian law such as Article 6(4) of Additional Protocol II to the Geneva Conventions.[footnoteRef:9] Article 14 of the Geneva Convention (IV) Relative to the Protection of Civilian Persons in Time of War provides for the protection for expectant mothers from the effects of war.[footnoteRef:10] Similarly, the Rome Statute of the International Criminal Court[footnoteRef:11] includes “measures intended to prevent births . . .” with the intent to destroy a particular group in the definition of genocide in Article 6(d).[footnoteRef:12] At the regional level, the Inter-American Convention on the Prevention, Punishment and Eradication of Violence Against Women (“Convention of Belém do Pará”),[footnoteRef:13] ratified by all Latin American and Caribbean states,[footnoteRef:14] also mandates in Article 9 that special attention be given to violence against pregnant women.[footnoteRef:15] [6: 		International Covenant on Civil and Political Rights, Dec. 16, 1966, S. TREATY DOC. 95-20, 999 U.N.T.S. 171 [hereinafter ICCPR]; SIGNATORIES AND RATIFICATIONS OF MULTILATERAL TREATIES, supra note 5, at 204–06. ]  [7: 		ICCPR, art. 6(5).]  [8: 		American Convention, art. 4(5). ]  [9: 		Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of Non-International Armed Conflicts (Protocol II) art. 6, para. 4, June 8, 1977, 1125 U.N.T.S. 609.]  [10: 		Geneva Convention Relative to the Protection of Civilian Persons in Time of War art. 14, Aug. 12, 1949, 6 U.S.T. 3516, 75 U.N.T.S. 287. ]  [11: 		Rome Statute of the International Criminal Court, opened for signature July 17, 1998, 2187 U.N.T.S. 90; 3 U.N., MULTILATERAL TREATIES DEPOSITED WITH THE SECRETARY-GENERAL: STATUS AS AT 1 APRIL 2009, at 179–81, U.N. Doc. ST/LEG/SER.E/26, U.N. Sales No. E.09.V.3 (2009).]  [12: 		Rome Statute of the International Criminal Court, art. 6(d). ]  [13: 		Inter-American Convention on the Prevention, Punishment and Eradication of Violence Against Women “Convention of Belém Do Pará”, June 9, 1994, 33 I.L.M. 1534 [hereinafter Convention of Belém Do Pará].]  [14: 		Signatories and Ratifications: Inter-American Convention on the Prevention, Punishment and Eradication of Violence Against Women “Convention of Belém Do Pará,” ORG. AM. STATES, http://www.cidh.org/Basicos/English/Basic14.Conv of Belem Do Para Ratif.htm (last visited Oct. 12, 2012). ]  [15: 		Convention of Belém Do Pará, art. 9. ] 

Furthermore, a right to pre-natal health has been recognized in Article 12(2) of the Convention on the Elimination of All Forms of Discrimination against Women[footnoteRef:16] (“CEDAW”), Article 12(2)(a) of the International Covenant on Economic, Social and Cultural Rights,[footnoteRef:17] (“ICESCR”) and Article 15(3)(a) of the Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural Rights (“Protocol of San Salvador”).[footnoteRef:18] [16: 		See Convention on the Elimination of All Forms of Discrimination Against Women art. 12(2), opened for signature Mar. 1, 1980, 1249 U.N.T.S. 13 [hereinafter CEDAW] (“States Parties shall ensure to women appropriate services in connexion with pregnancy . . . .”).]  [17: 		See International Covenant on Economic, Social and Cultural Rights art. 12, ¶ 2(a), Dec. 16, 1966, 993 U.N.T.S. 3 [hereinafter ICESCR]. ]  [18: 		Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural Rights art. 15, ¶ 3(a), Nov. 17, 1988, O.A.S.T.S. No. 69, 28 I.L.M. 161 [hereinafter Protocol of San Salvador]. ] 

Regional agreements also contain provisions granting human rights protection for expectant mothers in close connection to children’s rights. For instance, article VII of the American Declaration of the Rights and Duties of Man (“American Declaration”) closely ties the right to protection for pregnant mothers with the child’s right to special protection, care, and aid.[footnoteRef:19] Likewise, Article 15 of the Protocol of San Salvador, connects these children’s rights to the family setting, stipulating in Article 15(3) that states “provide special care and assistance to mothers during a reasonable period before and after childbirth . . .” as well as provide protection for children.[footnoteRef:20] At the global level, the ICESCR contains a similar provision in Article 12(2).[footnoteRef:21] [19: 		See American Declaration of the Rights and Duties of Man art. VII, May 2, 1948, reprinted in INTER-AMERICAN COURT OF HUMAN RIGHTS, OAS, BASIC DOCUMENTS PERTAINING TO HUMAN RIGHTS IN THE INTER-AMERICAN SYSTEM, 15, 17, OEA/Ser.L/V/I.4 rev. 12 (2003); Interpretation of the American Declaration of the Rights and Duties of Man Within the Framework of Article 64 of the American Convention on Human Rights, Advisory Opinion OC-10/89, Inter-Am. Ct. H.R. (ser. A) No. 10, paras. 45–46 (July 14, 1989) (“[T]he American Declaration is for these States a source of international obligations related to the Charter of the Organization.”).]  [20: 		Protocol of San Salvador, supra note 31, art. 15(3)(a)–(d).]  [21: 		ICESCR, art. 12(1), 2(a) (including the reduction of stillbirths, infant mortality and “the healthy development of the child” in the right “to the enjoyment of the highest attainable standard of physical and mental health”); accord Comm. on Econ., Soc. and Cultural Rights, Substantive Issues Arising in the Implementation of the International Covenant on Economic, Social and Cultural Rights: The Right To the Highest Attainable Standard of Health (Article 12 of the International Covenant on Economic, Social and Cultural Rights), paras. 14, 22, 35, U.N. Doc. E/C.12/2000/4 (Aug. 11, 2000) (tying children’s right to health and development to maternal health).] 

In addition to major human rights treaties, the unborn child’s right to life has been recognized in international declarations in the United Nations context. For instance, the United Nations Declaration on Human Cloning[footnoteRef:22] calls upon states to prohibit all forms of human cloning, exploitation of women for life sciences, and genetic engineering techniques that are “incompatible with human dignity and the protection of human life.”[footnoteRef:23]  [22: 		United Nations Declaration on Human Cloning, G.A. Res. 59/280, U.N. Doc. A/RES/59/280 (Mar. 8 2005). ]  [23: 		Id..] 

The Universal Declaration of Human Rights states in Article 25(2) that “[m]otherhood and childhood are entitled to special care and assistance”.[footnoteRef:24] It also implicitly protects the unborn child by encouraging the provision of health services and social security for everyone, including expectant mothers, in Article 22 (right of social security) and Article 25(1) (right to a standard of living adequate for health and well-being).[footnoteRef:25] In addition, the World Summit for Children, the World Summit for Social Development, and the U.N. Conference on Environment and Development (“Earth Summit”) have adopted international commitments to promote pre-natal care, stressing the need to reduce maternal mortality and infant mortality, closely tying them together.[footnoteRef:26] [24:  Universal Declaration of Human Rights, G.A. Res. 217 (III) A, art. 25(2), U.N. Doc. A/RES/217(III), at 76 (Dec. 10, 1948).]  [25: 		See id. arts. 22, 25(1)–(2), at 75–76.]  [26: 		UNICEF, World Declaration on the Survival, Protection and Development of Children, paras. 14, 20(2) (Sept. 30, 1990), http://www.unicef.org/wsc/declare.htm; World Summit for Social Development, Mar. 6–12, 1995, Copenhagen Declaration on Social Development and Programme of Action the World Summit for Social Development, ¶ 37(e), U.N. Doc. A/CONF.166/9, Annex II (Apr. 19, 1995); United Nations Conference on Environment and Development, Rio de Janeiro, Braz., June 3–14, 1992, Agenda 21, paras.  3.8(j), 5.51, 6.21, 24.3(e), U.N. Doc. A/CONF.151/26/Rev.1 (Vol. 1) Annex II (Aug. 12, 1992).] 


Inexistence of International Abortion Rights
No global or regional international treaty creates abortion rights or mandates the legalization of abortion or its liberalization where legal.[footnoteRef:27] Likewise, no international norm of customary international law recognizes a human right to take the life of an unborn child through abortion or mandates the legalization of abortion.[footnoteRef:28] Mr. Anand Grover, U.N. Special Rapporteur for Health, recognized in 2011 that there is “no international law on the matter [of abortion]” during his presentation of a report on the right to health to the United Nations General Assembly.[footnoteRef:29] Even abortion rights advocates like the Center for Reproductive Rights[footnoteRef:30] and Amnesty International[footnoteRef:31] have acknowledged that there is no international law creating abortion rights. [27: 		Only one regional treaty currently includes the term “abortion”: the Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa, a regional instrument of the African Union. African Commission on Human and Peoples’ Rights, Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa art. 14(2)(c), Sept. 13, 2000, CAB/LEG/66.6, reprinted in Martin Semalulu Nsibirwa, A Brief Analysis of the Draft Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women, 1 AFR. HUM. RIGHT L.J. 40, 53 (2001) [hereinafter Maputo Protocol]. The treaty is obviously not binding on other regions. The Maputo Protocol authorizes abortion only under certain circumstances, in the absence of which the procedure would be illegal. Id. at 60. It is worth mentioning that only thirty-four of the fifty-four African Union members have ratified or acceded to the Maputo Protocol. African Union, List of Countries Which Have Signed, Ratified/Acceded To the Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa, (Sept. 19, 2012), http://www.au.int/en/sites/default/files/Rights%20of%20Women.pdf. The San José Articles point out that “[the Maputo Protocol] is highly contentious and in no way enjoys universal acceptance. . . . [T]he reason most often cited for non-accession is the abortion provision.” Notes on the San José Articles, SAN JOSÉ ARTICLES 3 (Mar. 25, 2011), http://www.sanjosearticles.com/wp-content/uploads/2012/02/SJA.pdf.]  [28: 		San José Articles, SAN JOSÉ ARTICLES art. 5 (Mar. 25, 2011), http://www.sanjosearticles.com/wp-content/uploads/2012/02/SJA.pdf. The San José articles are a declaration signed by a group of experts in international law, public health, science, medicine and government, including Professor John Finnis of Oxford, Javier Borrego, former Judge of the European Court of Human Rights, Professor Carter Snead of UNESCO’s International Bioethics Committee, Lord Nicholas Windsor, Member of the Royal Family of the United Kingdom, Hon. Luca Volonte, Parliamentary Assembly of the Council of Europe, President of the European People’s Party and Professor Robert George, McCormick Professor of Jurisprudence at Princeton University and former member of the President’s Council on Bioethics. San José Articles, supra note 116, at 2–4.]  [29: 		Press Release, General Assembly, Several Aspects of Sexual, Reproductive Health — Providing Information, Using Contraception, Abortion—Should be ‘Decriminalized’, Third Committee Told, U.N. Press Release GA/SHC/4018 (Oct. 24, 2011) [hereinafter Third Committee Told Abortion Should be Decriminalized].]  [30: 		A Center for Reproductive Rights memorandum is revealing in this sense in its admission that abortion rights can only be created through interpretation of international human rights treaties. 149 CONG. REC. E2535–36, E2538–39 (daily ed. Dec. 8, 2003) (statement of Rep. Christopher Smith) (“The regional and international fora with a quasi-judicial character arguably offer the most promising venues for securing justice and interpretations that actually change government behavior.”) .]  [31: 		In 2005, Amnesty International actually stated that “CEDAW does not address the matter of abortion” and that “there is no generally accepted right to abortion in international human rights law.” Amnesty Int’l, A Fact sheet on CEDAW: Treaty for the Rights of Women (August 25, 2005), http://www.amnestyusa.org/sites/default/files/pdfs/cedaw_fact_sheet.pdf.; see also Amnesty Int’l, Women, Violence and Health, AI Index ACT 77/001/2005 at 22 (Feb. 18, 2005), http://www.amnesty.org/en/library/asset/ACT77/001/2005/en/f6925f5e-d53a-11dd-8a23-d58a49c0d652/act770012005en.pdf.] 

International human rights courts have not interpreted international treaties to create abortion rights, contain human rights obligations to legalize abortion, or expand legal abortion. For example, the European Court of Human Rights, when asked to do so, failed to find a right to abortion in the European Convention on Human Rights, a treaty that, unlike the American Convention, does not specifically protect life from conception. Most recently, the Grand Chamber of the European Court of Human Rights, in A, B and C v. Ireland, where three women challenged Ireland’s nearly complete ban on abortion that only allows a “life of the mother” exception, unambiguously stated that Article 8 of the Convention “cannot . . . be interpreted as conferring a right to abortion.”[footnoteRef:32] In order to clarify common misconceptions, the court stated that Article 8 could not possibly be construed as conferring a positive right to either legalize abortion or expand its availability where legal.[footnoteRef:33] Furthermore, in Brüstle v. Greenpeace, the European Court of Justice concluded that human embryos created through fertilization or cloning may not be subject to industrial or commercial patents or related research, where the subject matter of the patent requires the embryos’ prior destruction or the use of their base materials, irrespective of the stage of development at which the destruction of the embryo occurs.[footnoteRef:34] [32: 		A, B and C v. Ireland, Eur. Ct. H.R. 2032, para. 214 (2010).]  [33: 		See Grégor Puppinck, Abortion in Ireland: Addressing the outcome of the A, B & C v Ireland ruling at the European Court of Human Rights, TURTLE BAY & BEYOND (Feb. 12, 2012), http://www.turtlebayandbeyond.org/2012/abortion/abortion-in-ireland-addressing-the-outcome-of-the-a-b-c-v-ireland-ruling-at-the-european-court-of-human-rights/. ]  [34: 		Case C-34/10, Brüstle v. Greenpeace, 2011 EUR-Lex LEXIS 2599 (Oct. 18, 2011).] 

Contrary to common misconceptions, CEDAW and other international, non-binding instruments, such as the Cairo and Beijing international conferences, do not create abortion rights. CEDAW does not even contain the term “abortion” or its equivalent.[footnoteRef:35] In fact, CEDAW article 12(2) actually protects a mother’s health in connection with pregnancy.[footnoteRef:36] At least at present, academic consensus indicates that CEDAW does not mandate abortion on demand.[footnoteRef:37] [35: 		See CEDAW.]  [36: 		Id. art. 12(2).]  [37: 		Richard G. Wilkins & Jacob Reynolds, International Law and the Right to Life, 4 AVE MARIA L. REV. 123, 156 n.111 (2006) (citing Harold Hongju Koh, Why America Should Ratify the Women’s Rights Treaty (CEDAW), 34 CASE W. RES. J. INT’L. L. 263, 272 (2002)).] 

Even though the outcome documents for the international conferences of Cairo and Beijing, i.e., the ICPD Programme of Action adopted at the 1994 International Conference on Population and Development[footnoteRef:38] and the Beijing Declaration and Platform for Action adopted at the 1995 Fourth World Conference on Women[footnoteRef:39] (the nature of which is entirely non-binding), are often cited as authorities supporting the creation of international abortion rights,[footnoteRef:40] neither document comes close to doing so. The documents contain mixed language on abortion, some of which exhorts countries to “deal with the health impact of unsafe abortion as a major public health concern . . .” and to ensure “safe” abortion “[i]n circumstances where abortion is not against the law.”[footnoteRef:41] However, such language does not explicitly advocate for legalization of abortion where illegal, much less the creation of abortion rights. The Beijing Platform only encouraged states to “consider reviewing laws containing punitive measures against women who have undergone illegal abortions,” but did not demand that states legalize abortion at once or even eventually.[footnoteRef:42] [38: 		See REPORT OF THE INTERNATIONAL CONFERENCE ON POPULATION AND DEVELOPMENT, at 133–41, U.N. Doc. A/CONF.171/13/Rev.1, U.N. Sales No. 95.XIII.I8 (1995) [hereinafter ICPD] at 132.]  [39: 	 See REPORT OF THE FOURTH WORLD CONFERENCE ON WOMEN, CH. 5, PARA. 8, AT 157, U.N. DOC.A/CONF.177/20/REV.1, U.N. SALES NO. 96.IV.13 XIII.I8 (1996) [HEREINAFTER FOURTH WORLD CONFERENCE ON WOMEN] at 1.]  [40: 		See, e.g., U.N. Population Information Network, U.N. Population Division, From Cairo to Beijing: Women’s Conference Amplifies ICPD (Oct. 1995), http://www.un.org/popin/unfpa/taskforce/icpdnews/icpdnews9510/cairo.html.]  [41: 		See ICPD, para. 8.25, at 58–59 (footnote omitted); accord FOURTH WORLD CONFERENCE ON WOMEN, supra note 108, paras. 97, 106(j)–(k), at 36, 39–40.]  [42: 		FOURTH WORLD CONFERENCE ON WOMEN, at 40 (emphasis added).] 

Both the ICPD Programme of Action and the Beijing Declaration and Platform for Action explicitly indicated that abortion is a practice that must be combated, stating that “every attempt should be made to eliminate the need for abortion”[footnoteRef:43] and that “[g]overnments should take appropriate steps to help women avoid abortion . . . .”[footnoteRef:44] They also declared that the need exists to “reduce the recourse to abortion” through expansion of family planning services. [footnoteRef:45] Countries in transition, i.e. Eastern European countries, were urged in Cairo to “address their current reliance on abortion for fertility regulation” as an urgent matter.[footnoteRef:46] All countries were exhorted to help women “avoid repeat abortions.”[footnoteRef:47] In addition, both the ICPD Programme of Action and Beijing Declaration specifically affirmed that abortion may never be promoted as a method of family planning.[footnoteRef:48] [43: 		ICPD, para. 8.25, at 58–59; accord FOURTH WORLD CONFERENCE ON WOMEN, at 40.]  [44: 		ICPD, para. 7.24, at 46.]  [45: 		ICPD, para. 8.25, at 58; FOURTH WORLD CONFERENCE ON WOMEN, ¶ 106(k), at 40 (quoting ICPD, supra, para. 8.25, at 58).]  [46: 		ICPD, at 42.]  [47: 		Id. para. 8.25, at 59; FOURTH WORLD CONFERENCE ON WOMEN, para. 106(k), at 40 (quoting ICPD, supra, para. 8.25, at 59).]  [48: 		ICPD, para. 8.25, at 58; FOURTH WORLD CONFERENCE ON WOMEN, para. 106(k), at 40; see also G.A. Res. S-21/2, para. 63(ii), U.N. Doc. A/RES/S-21/2 (Nov. 8, 1999) (“Governments should take appropriate steps to help women to avoid abortion, which in no case should be promoted as a method of family planning, and in all cases provide for the humane treatment and counseling of women who have had recourse to abortion.”).] 

The Cairo and Beijing outcome documents also asserted the right of individual nations to make decisions regarding abortion by providing that “[a]ny measures or changes related to abortion within the health system can only be determined at the national or local level according to the national legislative process.”[footnoteRef:49] [49: 		ICPD, para. 8.25, at 59; FOURTH WORLD CONFERENCE ON WOMEN, para. 106(k), at 40 (quoting ICPD, supra, para. 8.25, at 59); see also., G.A. Res. S-21/2, para. 63(i), U.N. Doc. A/S-21/7; GAOR, 21st Special Sess., Supp. No. 2, Annex (July 2, 1999).] 

In addition, the Conferences condemned acts of violence against women which included “prenatal sex selection” carried out through the abortion of female fetuses.[footnoteRef:50] Both outcome documents encourage states to provide health care treatment for post-abortion complications,[footnoteRef:51] as well as “access to reliable information and compassionate counseling” for women considering abortions or for those who had abortions.[footnoteRef:52] They exhort states to carry out “research to understand and better address the determinants and consequences of induced abortion, including its effects on subsequent fertility, reproductive and mental health and contraceptive practice . . . as well as research on treatment of complications of abortions and post-abortion care.”[footnoteRef:53] [50: 		ICPD, paras. 4.15, at 25, 4.23, at 26; FOURTH WORLD CONFERENCE ON WOMEN, at 49, 113.]  [51: 		ICPD, para. 7.6, at 41, para. 8.25, at 59; FOURTH WORLD CONFERENCE ON WOMEN, para. 106(k), at 40 (quoting ICPD, supra, para. 8.25, at 59).]  [52: 		ICPD, para. 8.25, at 59; FOURTH WORLD CONFERENCE ON WOMEN, at 106(k), at 40 (quoting ICPD, supra, para. 8.25, at 59).]  [53: 		ICPD, para. 12.17, at 87; FOURTH WORLD CONFERENCE ON WOMEN, para. 109(i), at 47.] 
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