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1. The San Jose Articles and explanatory notes on the articles, here enclosed as Annex I, are a document relevant to the general discussion of Article 6 of the International Covenant on Civil and Political Rights by the Human Rights Committee. 44 human rights lawyers and advocates, scholars, elected officials, diplomats, and medical and international policy experts signed the articles in 2011. The articles have been presented at UN headquarters in New York, and in parliaments across the world.
2. The articles bring international law and science to bear directly on the topics under Article 6, paragraph 1, of the International Covenant on Civil and Political Rights, included in the topics for discussion document adopted by the Committee at its 113th session (CCPR/C/GC/R.36).

3. Specifically, the articles declare that the International Covenant on Civil and Political Rights, and other human rights instruments “may, and indeed should be used”, to advance the protection of all human life from its earliest stages in accordance with the most accurate science for establishing when human life begins, and when individual members of the human species join the human family. No other reading of the Covenant, consonant with the canons of interpretation enshrined in the Vienna Convention on the Law of Treaties, can explain why the death penalty must not be applied to pregnant women, as per Article 6, paragraph 5 of the Covenant.
4. The articles also reject any interpretation of United Nations treaties that recognizes a so-called “right to abortion,” declaring any such act by United Nations treaty bodies as ultra vires. The notes to the articles document how even groups that promote abortion, like the Center for Reproductive Rights, have conceded the absence of any such right.  

5. The notes to the articles also explain that for legal purposes the science of when human life begins is clear with regards to embryos, recognizing that “No matter how an individual member of the species begins his or her life, he or she is, at every stage of development, entitled to recognition of his or her inherent dignity and to protection of his or her inalienable human rights.”

6. Also relevant to the above-mentioned topics for discussion is the Dublin Declaration on Maternal Health, here enclosed as Annex II, written and signed by a select panel of the Committee on Excellence in Maternal Healthcare, in September 2012. The declaration makes it clear that the right to life of a mother cannot be invoked to justify the killing of an unborn child by abortion. Abortion is not medically necessary to save the life of a mother, and should not be considered a therapeutic intervention, according to over 1000 Obstetricians/Gynecologists, Medical Professionals, Nurses and Midwives, Neonatologists & Pediatricians, and Medical Students that signed the declaration.

The declaration makes a distinction between therapeutic interventions that are necessary to save a mother’s life, and that may indirectly result in the tragic death of an unborn child, and deliberately destroying the life of an unborn child in the womb.

7. Groups that promote abortion as a solution to the still elevated numbers of maternal deaths in developing countries are not only distorting international law, they are also failing to adduce convincing evidence for their claims. Evidence shows no correlation between changes in abortion laws and improvements in maternal deaths, even looking across different regions where maternal health is most lagging, as can be seen from the analysis and figures provided in Annex III, enclosed here.

8. The “inherent right to life” does not only apply at the beginning of the lives of human beings, but at the end of their life also. We note with concern the inclusion of the topic “The relationship between the right to life and the right to die (e.g., euthanasia)” in the issue paper prepared by the Rapporteurs. The International Covenant on Civil and Political Rights does not mention any such right explicitly or implicitly, nor can any of its provisions be fairly interpreted in support of “a right to die” by voluntary euthanasia, nor a time where the States may dispense with its obligation to protect life. In fact, the language of the Covenant in Article 6, and the travaux preparatoires, directly contradict such a notion.

9. The Covenant never admits the possibility of a human being forfeiting their inherent right to life whether voluntarily or involuntarily, except in the case of the death penalty. In fact, many States parties had laws prescribing suicide, assisted suicide, and attempted suicide at the time of the negotiations of the Covenant, when they acceded to the Covenant, and many still have such laws presently. Moreover, at no time can State parties to the Covenant renege on their duty to protect life by law because the Covenant recognizes the right to life to be “inherent” and therefore co-extensive with each individual human existence.
10. Only a judicious use of the limited mandate of the Human Rights Committee can ensure the continued relevance of the Covenant as an essential building block of the human rights project that gives binding effect to the high aspirations of the Universal Declaration of Human Rights. Loose, expansive, exhaustive, or intrusive interpretations of the treaty that confuse and misrepresent the obligations of State parties can only undermine the Human Rights Committee, the treaty whose implementation it is meant to record, the human rights system, and ultimately the human rights they are meant to protect.

11. The Committee should resist any political pressure from within the treaty body system and from outside groups to interpret Article 6 of the Covenant, whose implementation it is charged with recording, without due regard to the ordinary meaning of the text of the treaty, the declarations and reservations of state parties, and the travaux preparatoires of the treaty. A politically unaccountable and mostly unknown body of experts cannot modify the obligations that State parties to the Covenant have undertaken, nor is it an appropriate venue to attempt to do so.

Annex 1: San Jose Articles

San jose 

Articles
Article 1.  
As a matter of scientific fact a new human life begins at conception.

Article 2.  
Each human life is a continuum that begins at conception and advances in stages until death. Science gives different names to these stages, including zygote, blastocyst, embryo, fetus, infant, child, adolescent and adult. This does not change the scientific consensus that at all points of development each individual is a living member of the human species.

Article 3.  
From conception each unborn child is by nature a human being.

Article 4.  
All human beings, as members of the human family, are entitled to recognition of their inherent dignity and to protection of their inalienable human rights.  This is recognized in the Universal Declaration of Human Rights, the International Covenant on Civil and Political Rights, and other international instruments.

Article 5.  
There exists no right to abortion under international law, either by way of treaty obligation or under customary international law.  No United Nations treaty can accurately be cited as establishing or recognizing a right to abortion.

Article 6.  
The Committee on the Elimination of All Forms of Discrimination Against Women (CEDAW Committee) and other treaty monitoring bodies have directed governments to change their laws on abortion.  These bodies have explicitly or implicitly interpreted the treaties to which they are subject as including a right to abortion.

Treaty monitoring bodies have no authority, either under the treaties that created them or under general international law, to interpret these treaties in ways that create new state obligations or that alter the substance of the treaties.

Accordingly, any such body that interprets a treaty to include a right to abortion acts beyond its authority and contrary to its mandate. Such ultra vires acts do not create any legal obligations for states parties to the treaty, nor should states accept them as contributing to the formation of new customary international law.

Article 7.  
Assertions by international agencies or non-governmental actors that abortion is a human right are false and should be rejected.

There is no international legal obligation to provide access to abortion based on any ground, including but not limited to health, privacy or sexual autonomy, or non-discrimination.

Article 8.  
Under basic principles of treaty interpretation in international law, consistent with the obligations of good faith and pacta sunt servanda, and in the exercise of their responsibility to defend the lives of their people, states may and should invoke treaty provisions guaranteeing the right to life as encompassing a state responsibility to protect the unborn child from abortion.

Article 9.  
Governments and members of society should ensure that national laws and policies protect the human right to life from conception. They should also reject and condemn pressure to adopt laws that legalize or depenalize abortion.

Treaty monitoring bodies, United Nations agencies and officers, regional and national courts, and others should desist from implicit or explicit assertions of a right to abortion based upon international law.

When such false assertions are made, or pressures exerted, member states should demand accountability from the United Nations system.

Providers of development aid should not promote or fund abortions.  They should not make aid conditional on a recipient’s acceptance of abortion.

International maternal and child health care funding and programs should ensure a healthy outcome of pregnancy for both mother and child and should help mothers welcome new life in all circumstances.

We — human rights lawyers and advocates, scholars, elected officials, diplomats, and medical and international policy experts — hereby affirm these Articles.

San Jose, Costa Rica

March 25, 2011

For more information on the San Jose Articles visit the website www.sanjosearticles.com.

Notes on the San Jose Articles
Notes to Article 1

“Conception” (fertilization) is the union of an oocyte and sperm cell (specifically, the fusion of the membranes of an oocyte and spermatozoon upon contact) giving rise to a new and distinct living human organism, the embryo.  The embryo exists when the gametes no longer exist, their genetic material having contributed to the formation of the new individual generated by their union. See, e.g., Sadler, T.W. Langman’s Medical Embryology, 7th edition. Baltimore: Williams & Wilkins 1995, p. 3 (noting that “the development of a human begins with fertilization, a process by which the spermatozoon from the male and the oocyte from the female unite to give rise to a new organism…”); Moore, Keith L. and Persaud, T.V.N. The Developing Human: Clinically Oriented Embryology, 7th edition. Philadelphia: Saunders 2003, p. 2 (noting that “the union of an oocyte and a sperm during fertilization” marks “the beginning of the new human being.”).

In addition, any process that results in the creation of a new living human organism should be understood as a form of “conception” for purposes of these articles.  For example, in rare instances at an early point in embryonic development, some cells become disaggregated from the embryo and through a process of internal restitution and regulation, resolve themselves into a separate new living human organism—a monozygotic (identical) twin of the original embryo.  In such cases, the life of the twin begins with this process rather than by the fusion of spermatozoon and oocyte.

There are also scientific techniques (including but not limited to somatic cell nuclear transfer, otherwise known as cloning) that bring into being a distinct new human individual at the embryonic stage of development.  All such techniques are forms of “conception” within the meaning of this article.

No matter how an individual member of the species begins his or her life, he or she is, at every stage of development, entitled to recognition of his or her inherent dignity and to protection of his or her inalienable human rights, as noted in Article 4, infra.

Notes to Article 2

An “embryo” is defined as “the several stages of early development from conception to the ninth or tenth week of life.”  Considine, Douglas, ed., Van Nostrand’s Scientific Encyclopedia, 10th edition. New York: Van Nostrand Reinhold Company, 2008, p. 1291.  “During the first week, the embryo becomes a solid mass of cells and then acquires a cavity, at which time it is known as a blastocyst.”  Ronan O’Rahilly and Fabiola Muller Human Embryology & Teratology, 3rd edition, New York: A. John Wiley & Sons, 2001, p.37.

Even the European Court of Human Rights, which has in recent years been reluctant to afford full protection to the unborn child, nonetheless stated in 2004: “It may be regarded as common ground between States that the embryo/fetus belongs to the human race.” [Vo v. France (53924/00, GC, 8 July 2004, at § 84)].

While there is broad agreement about the biological classification of the embryo as a living, individual member of the human species, some are attempting to revise scientific terminology for political reasons–to obfuscate or conceal the moral and ethical questions at hand.  Unfortunately, certain scientists and scientific organizations have followed such a course in the past, by arguing, for example, that the term “embryo” should not be used to describe the individual human being who is used and destroyed in embryonic stem cell (and other forms of embryo) research. See, e.g., “Playing the Name Game,” Nature, Vol. 436, 7 July 2005, p.2. It is important to resist such efforts to politicize scientific terminology.  In a recent landmark judgment, the European Court of Justice  rightly rejected such terminological manipulation, holding that “any human ovum after fertilization, any non-fertilized human ovum into which the cell nucleus from a mature human cell has been transplanted, and any non-fertilized human ovum whose division and further development have been stimulated by parthenogenesis constitute a ‘human embryo’” [ECJ 18.10.2011, C-34/10, Brustle v Greenpeace].

Notes to Article 3

The fact that from conception each unborn child is by nature a human being is true of all human beings, however brought into being, at every stage of development. See notes to Articles 1 and 2, supra.

Notes to Article 4

The preamble of the Universal Declaration of Human Rights (UDHR) states: “Whereas recognition of the inherent dignity and of the equal and inalienable rights of all members of the human family is the foundation of freedom, justice and peace in the world,” and UDHR Article 3 states, “Everyone has the right to life, liberty and security of person.”

The International Covenant on Civil and Political Rights (ICCPR) Article 6 states: “Every human being has the inherent right to life. This right shall be protected by law.  No one shall be arbitrarily deprived of his life.”  The preamble to the ICPPR likewise states: “In accordance with the principles proclaimed in the Charter of the United Nations, recognition of the inherent dignity and of the equal and inalienable rights of all members of the human family is the foundation of freedom, justice and peace in the world[.]”  The ICCPR preamble also recognizes that “these rights derive from the inherent dignity of the human person.”  The ICCPR also implicitly recognizes the human rights of unborn children by providing in Article 6 that capital punishment “shall not be carried out on pregnant women.” 

The Declaration of the Rights of the Child and the preamble to the Convention on the Rights of the Child both state that “the child, by reason of his physical and mental immaturity, needs special safeguards and care, including appropriate legal protection, before as well as after birth.”

Likewise, the American Convention on Human Rights stipulates in Article 4.1: “Every person has the right to have his life respected.  This right shall be protected by law and, in general, from the moment of conception.  No one shall be arbitrarily deprived of his life.”

See also the preamble to the International Covenant on Economic, Social, and Cultural Rights which states: “[R]ecognition of the inherent dignity and of the equal and inalienable rights of all members of the human family is the foundation of freedom, justice and peace in the world[.]”

Notes to Articles 5

Abortion is not mentioned in any binding UN human rights treaty.  Only one regional treaty, the Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa (Maputo Protocol), contains reference to abortion as a right.  That treaty is highly contentious and in no way enjoys universal acceptance.  Only about half of the 54 African nations have acceded to the Maputo Protocol, and the reason most often cited for non-accession is the abortion provision.

The longtime former executive director of the U.N. Population Fund recently observed: “We, UNFPA, are mandated to consider abortion within the context of public health, but never as a right, as some NGOs do. … Abortion is a national issue to be decided by national laws and legislations.”  Interview with Thoraya Obaid, Huffington Post, January 15, 2011. http://www.huffingtonpost.com/katherine-marshall/courageous-in-navigating-_b_806313.html.  Despite UNFPA’s official position, the agency nonetheless promotes abortion rights.  See notes on Article 7, supra.

Even abortion advocacy organizations confirmed until quite recently that there is no right to abortion in international treaties.  For instance, in 2003 the Center for Reproductive Rights acknowledged that international treaties do not recognize a right to abortion: “We have been leaders in bringing arguments for a woman’s right to choose abortion within the rubric of international human rights.  However, there is no binding hard norm that recognizes women’s right to terminate a pregnancy.”  

The statement was made in the Center for Reproductive Rights’ 2003 internal memorandum, “International Legal Program Summary of Strategic Planning,” and was introduced into the U.S. Congressional Record. [The Center for Reproductive Rights, internal memorandum, entered into the U.S. Congressional Record: 108 Cong., 1st sess., Congressional Record 149, no. 175 (December 8, 2003) E2534-E2547, http://frwebgate.access.gpo.gov/cgi-bin/getpage.cgi?position=all&page=E2534&dbname=2003_record]

In 2009, however, the Center for Reproductive Rights argued: “Women’s right to comprehensive reproductive health services, including abortion, is rooted in international human rights standards guaranteeing the rights to life, health, privacy, and non-discrimination.  These rights are violated when governments make abortion services inaccessible to the women who need them.  Under international law, governments can be held accountable for highly restrictive abortion laws and for failure to ensure access to abortion when it is legal.”  Center for Reproductive Rights report, “Bringing Rights to Bear: Abortion and Human Rights,” January 14, 2009, p.1.  http://reproductiverights.org/en/document/bringing-rights-to-bear-abortion-and-human-rights]

The disparity between what was said by the Center for Reproductive Rights in 2003 and then in 2009 is that in 2003 they were speaking in a private meeting of their staff, board and stake-holders, while in 2009 they were speaking in public.  Nothing had changed in the intervening years, either in customary law or in treaty law, to make the 2003 statement no longer true.

International human rights advocacy organizations have also traditionally recognized that “[t]here is no generally accepted right to abortion in international human rights law.” [Amnesty International, “Women, Violence and Health,” 18 February 2005.]

Some of these organizations have recently changed their position, often using language nearly identical to that in the Center for Reproductive Rights documents.  For instance, Amnesty International argued in 2008, that “repealing the legal reforms of the Federal District Penal Code [liberalizing access to abortion] will, in fact, result in violations of Mexico’s international human rights obligations.” Amnesty International, Brief submitted to the Supreme Court of Mexico, March 2008.

The Amnesty International brief in the Mexico case was filed a few months after an abortion rights conference at which Amnesty International had announced it would advocate for a human right to abortion.  The group’s sexual and reproductive rights director announced that Amnesty International would join the Center for Reproductive Rights’ international litigation strategy for abortion rights by helping to bring lawsuits in national courts to challenge restrictive abortion laws.  When the Amnesty International representative stated that her organization only promoted abortion rights in some and not all circumstances, her counterpart from Human Rights Watch countered that the distinction was insignificant, and then “welcomed” Amnesty International into the fold of international abortion rights advocates.  At the same conference, Amnesty International’s executive deputy secretary general announced that the group would also join the Center for Reproductive Rights in a new legal initiative to promote a “right” to maternal health which included abortion. [Remarks at the Women Deliver conference, London, October 2007.  See “Six Problems with Women Deliver,” International Organizations Research Group Briefing Paper No. 2 (November 5, 2007), http://www.c-fam.org/docLib/20080611_Women_Deliver_final.pdf].

For a discussion on “reproductive health” and its relationship to abortion see notes on article 7, infra.

Notes to Article 6

While the authorities given to these bodies vary according to the terms of the treaties that created them, these instruments speak of the treaty bodies’ roles in terms of monitoring and making recommendations, not making decisions.  For instance, CEDAW Article 21 provides that the CEDAW Committee “may make suggestions and general recommendations based on the examination of reports and information received from the States Parties.”  Similarly, the Convention on the Rights of the Child Article 45 provides that the Committee on the Rights of the Child “may make suggestions and general recommendations based on information received pursuant to articles 44 and 45 of the present Convention,” and the International Covenant on Civil and Political Rights (ICCPR) Article 40(4) provides that the Human Rights Committee “shall transmit its reports, and such general comments as it may consider appropriate, to the States Parties.”   No United Nations treaty authorizes a treaty body to issue interpretations of the treaty that are binding on States Parties.  Although subsequent Optional Protocols to some treaties allow treaty bodies to adjudicate cases arising from individual complaints, these adjudications can take place only with respect to states that have ratified the Optional Protocol in question and are binding only on the parties to the particular dispute.

States Parties have made numerous statements making clear that they do not regard comments by treaty bodies as legally binding and that such comments were not contemplated to be legally binding when the treaties were negotiated.  According to Article 31(3)(b) of the Vienna Convention on the Law of Treaties, this subsequent practice should be taken into account in interpreting the treaty.  See e.g., Report of the Human Rights Committee, 50th Sess., Supp. No. 40, Annex VI, Observations of States Parties Under Article 40, Paragraph 5, of the Covenant, at 135, U.N. Doc.  A/50/40 (Oct. 5, 1995) (“The United Kingdom is of course aware that the General Comments adopted by the [Human Rights] Committee are not legally binding.”).  See also the U.S. statements that the ICCPR “does not impose on States Parties an obligation to give effect to the [Human Rights] Committee’s interpretations or confer on the Committee the power to render definitive or binding interpretations” of the ICCPR. Id at 131, The “Committee lacks the authority to render binding interpretations or judgments,” and the “drafters of the Covenant could have given the Committee this role but deliberately chose not to do so.”  Id.

Even legal commentators who have advocated for broad treaty body powers have recognized that treaty body interpretations are not binding on States Parties.  See, e.g., Manfred Nowak, “The Need for a World Court of Human Rights,” Human Rights Law Review 7:1, 252 (2007) (noting that treaty bodies issue “non-binding decisions on individual complaints as well as…concluding observations and recommendations relating to the State reporting and inquiry procedures.”); Michael O’Flaherty and John Fisher, “Sexual Orientation, Gender Identity and International Human Rights Law: Contextualising theYogyakarta Principles,” Human Rights Law Review 8:2, 215 (2008) (“Concluding Observations have a non-binding and flexible nature.”); Christina Zampas & Jaime M. Gher, “Abortion as a Human Right—International and Regional Standards,” Human Rights Law Review 8:2, 253 (2008) (noting that treaty bodies “are not judicial bodies and their Concluding Observations are not legally binding”).

Despite this consensus and the fact that the treaty it monitors does not mention abortion, the Committee on the Elimination of All Forms of Discrimination Against Women (CEDAW) has read a right to abortion into the treaty and has pressed more than 90 countries to liberalize their abortion laws.  [Human Rights Watch, “International Human Rights Law and Abortion in Latin America,” July 2005, p.5]  The committee stated in its General Comment No. 24 that, “when possible, legislation criminalizing abortion should be amended, in order to withdraw punitive measures imposed on women who undergo abortion.”  CEDAW General Comment No. 24 further asserts that nations “must also put in place a system that ensures effective judicial action.  Failure to do so will constitute a violation of article 12.”  When nations negotiated the treaty, there was no understanding that this article included abortion rights, nor did any nation reserve its position on this article in order to protect its laws criminalizing abortion.  One national court, however, has accepted the comments of the CEDAW committee as authoritative in this regard.  The high court of Colombia directed a liberalization of the national abortion law in 2006 and the court’s majority referred to the comments of the treaty bodies regarding abortion. [Constitutional Court of Columbia Decision C-355/06, 10 May 2006].

The Human Rights Committee has admonished more than a dozen countries to liberalize their abortion laws.  The Committee on Economic and Social Rights has pressed more than ten countries to liberalize their abortion laws.  The Committee on the Rights of the Child and the Committee Against Torture have also urged countries to liberalize their abortion laws.

Notes to Article 7

The World Health Organization has asserted that “[a]ccess to safe, legal abortion is a fundamental right of women, irrespective of where they live.” [See, e.g., World Health Organization, “Unsafe abortion: the Preventable Pandemic” (2006), www.who.int/reproductivehealth/publications/general/lancet_4.pdf.]

The UN Population Fund (UNFPA) is prohibited from promoting abortion as a form of family planning by its mandate in the 1994 International Conference on Population and Development (ICPD) Program of Action, clause 8.25.  Yet it nonetheless promotes abortion by funding abortion providers and advocates who promote abortion as a human right and by making these providers and advocates its partners and agents in countries throughout the world.  For example, UNFPA funds the abortion-rights law firm Center for Reproductive Rights (CRR) [See CRR annual reports, e.g. its latest report from 2009 at http://reproductiverights.org/sites/crr.civicactions.net/files/documents/crr_annual_09.pdf.] UNFPA has also collaborated with CRR on briefings for the committees responsible for monitoring compliance with the Convention Against Torture and the International Covenant on Economic, Social and Cultural Rights.  According to CRR, these briefings focused on “reproductive rights violations” such as “denial of reproductive healthcare services, including abortion and post-abortion care.” [http://reproductiverights.org/en/press-room/center-briefs-un-committees-on-emerging-reproductive-rights-issues]

The Program of Action adopted at the International Conference on Population and Development is often cited to substantiate claims that there is an international right to abortion derived from the internationally recognised right to the highest attainable standard of health care [See ICPD Program of Action, Cairo 5–13 September 1994].  While it is not legally binding, the Program of Action remains the only document of some international standing containing a definition the term “reproductive health and rights,” which some interpret as including a right to abortion.

In fact, however, that definition (found in paragraph 7.2 of the Program of Action) does not include any reference to abortion at all.  On the contrary, rather than imposing on any State an obligation to legalize or de-penalize abortion, the ICPD Program of Action explicitly recognizes the sovereignty of states to legislate on that matter.  Specifically, paragraph 8.25 states, “Any measures or changes related to abortion within the health system can only be determined at the national or local level according to the national legislative process.”

Because ICPD and the outcome document from the Fourth World Conference on Women in Beijing did not include abortion rights, advocates turned to the UN human rights treaty monitoring system to find a right to abortion.  In 1996, staff from the office of the UN Office of the High Commissioner on Human Rights, UN Population Fund, UN Division for the Advancement of Women and non-governmental abortion advocates produced a report outlining the means to do so.  The strategy, which has been implemented in subsequent years, said that “United Nations agencies could analyze each treaty and the work of each treaty monitoring body” to promote the agenda, which entailed redefining the various rights to attempt to fashion a right to abortion.  According to the report, “The right to life…could be extended to the issue of life expectancy, including distinctions between women and men, particularly in respect of issues of women’s reproductive and sexual health which adversely affect women’s life expectancy, such as…strict abortion laws which lead women to seek unsafe abortion.” [Roundtable of Human Rights Treaty Bodies on Human Rights Approaches to Women’s Health, with a Focus on Sexual and Reproductive Health Rights, Glen Cove Report, (December 9-11, 1996), 22-23.  The CEDAW committee “welcomed” the Roundtable report at its 53rd session in 1998, (A/53/38/Rev.1), http://www.un.org/womenwatch/daw/cedaw/reports/18report.pdf].

The Center for Reproductive Rights similarly “finds” a right to abortion by reinterpreting treaties: “We and others have grounded reproductive rights in a number of recognized human rights, including the right to life, liberty, and security; the right to health, reproductive health, and family planning; the right to decide the number and spacing of children; the right to consent to marriage and to equality in marriage; the right to privacy…”  [See Center for Reproductive Rights’ internal memorandum, and position of Amnesty International on abortion rights, Notes on Article 5, infra]  

Notes to Article 8

It is generally acknowledged that the right to life within the meaning of the International Covenant on Civil and Political Rights (ICCPR) and other human rights instruments entails an obligation of States Parties not only to refrain from unlawful killing but also to take affirmative steps to prevent such killing.  See, e.g., L.C.B. v. the United Kingdom (European Court of Human Rights Judgment of 9 June 1998, Reports of Judgments and Decisions 1998-III, p. 1403, § 36): the right to life “requires the State not only to refrain from the ‘intentional’ taking of life, but also to take appropriate steps to safeguard the lives of those within its jurisdiction.”

The Vienna Convention on the Law of Treaties (VCLT) Article 26 (“pacta sunt servanda”) provides that “[e]very treaty in force is binding upon the parties to it and must be performed by them in good faith.”  Article 31(1) of the VCLT provides that “[a] treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose” and the succeeding sections of Article 31 specify factors that should be taken into account in interpreting treaties, such as agreements among states relating to the treaty and/or its interpretation, state practice that establishes such an agreement, and any applicable and relevant rules of international law.

Because neither any of the interpretive factors set forth in Article 31 of the VCLT nor any other authoritative source indicates that state responsibility to protect human life does not extend to all human beings, States are free under the VCLT to interpret their obligations under treaties guaranteeing the right to life as including an obligation to protect the lives of all human beings from the moment of conception.

Notes to Article 9

Although this Article specifically mentions abortion, governments should also guard against other threats to the lives of unborn human beings.  These threats include but are not limited to research involving the use and destruction of living human embryos.

States may, and indeed should, interpret international obligations under UN human rights treaties as including a duty to legally protect human life from its very beginning, that is, from conception as discussed in the previous note to Article 1.  A number of national constitutions already protect the lives of human beings from conception, including those of Chile, the Dominican Republic, El Salvador, Guatemala, Honduras, Ireland, Madagascar, Paraguay, Peru, Philippines, and Hungary.

Indeed, about two-thirds of the world’s countries continue to prohibit abortion by law in all or almost all circumstances.  According to the most recent compilation by the abortion advocacy group Center for Reproductive Rights, 68 countries either prohibit abortion or permit it only where necessary to save the mother’s life, and another 59 countries permit abortion only when necessary to preserve the mother’s life or health.  About a third of these countries also have exceptions for rape, and a few also have exceptions for incest and/or fetal impairment.  [Center for Reproductive Rights, “Fact Sheet: The World’s Abortion Laws,” September 2009.]  While not all of these 127 laws afford unborn children the full scope of appropriate legal protection, they clearly reflect a continuing recognition by the overwhelming majority of the world’s nations that unborn children deserve protection and that there is no human right to abortion.  In contrast, only 56 countries permit abortion for any reason, and only 22 of these are without restriction such as gestational period.  Another 14 countries prohibit abortion but provide exceptions for socioeconomic reasons.  [Fact Sheet, supra.]

Examples of pressure brought to bear on developing nations by developed nations include the experience of Nicaragua in 2006 in response to its legislature’s decision to ban “therapeutic” abortion.  The term “therapeutic” is mentioned here because it is the one commonly used, although we do not agree that an abortion can be considered, per se, a treatment for any disease.

The ambassadors to Nicaragua from Sweden, Finland, Denmark, Norway and the Netherlands, as well as the Representatives of the United Kingdom and Canadian governments, the European Commission, and UN agencies (the World Health Organization (WHO), the UN Children’s fund (UNICEF), the UN Population Fund (UNFPA), the UN Development Program (UNDP) and the Food and Agriculture Organization of the United Nations (FAO)), signed a joint letter to the President of the National Assembly, Eduardo Gomez Lopez, on October 20, 2006, in which they urged a postponement of the vote on the ground that the new abortion law would “affect the lives, the health, and the legal security of Nicaraguan women.”  The lead signatory on the letter, Swedish ambassador to Nicaragua Eva Zetterberg, announced at a donors’ conference a few months later that donors “wish to ensure a plan with mechanisms that guarantee a better linkage between assistance and government policies” and that abortion “is super-important for us.”  [“Empieza Mesa Global entre el gobierno y los paises donantes,” La Voz, July 3, 2007; “Breves Nicaragua,” Revista Envio, July 2007.]  Shortly thereafter Sweden announced a phased withdrawal of all assistance to Nicaragua.  The withdrawal was widely viewed within Nicaragua as retribution for the new abortion law banning “therapeutic” abortion.  [“Diputados acusan a la Embajadora Suecia,” El Nuevo Diario, August 29, 2007.]

Annex II: Dublin Declaration on Maternal Health Care

The Dublin Declaration on Maternal Health was written and signed by a select panel of the Committee on Excellence in Maternal Healthcare
, in September 2012. Over 1000 Obstetricians/Gynecologists, Medical Professionals, Nurses and Midwives, Neonatologists & Pediatricians, and Medical Students have subsequently signed the Declaration.

“As experienced practitioners and researchers in obstetrics and gynaecology, we affirm that direct abortion – the purposeful destruction of the unborn child – is not medically necessary to save the life of a woman.

We uphold that there is a fundamental difference between abortion, and necessary medical treatments that are carried out to save the life of the mother, even if such treatment results in the loss of life of her unborn child.

We confirm that the prohibition of abortion does not affect, in any way, the availability of optimal care to pregnant women.”
For more information on the Dublin Declaration on Maternal Health Care visit the website www.dublindeclaration.com.

Annex III: Maternal Mortality and the Legal Protection of Unborn Children
There is no clear association between making abortion legal or more widely accessible and a reduction in the proportion of maternal mortality due to abortion, let alone a causal link between the two.
  In fact, legal abortion does nothing to make pregnancy and childbirth safe for mothers and their children.
Levels of maternal mortality have improved dramatically in Latin America since the 1990s; yet remain stubbornly high in sub-Saharan Africa. These regions offer the most legal protections for unborn children, but also suffer from greater levels of poverty and lack of infrastructure. As a consequence, these regions report high levels of maternal mortality.

If making abortion legal and more widely accessible were a key measure to improving maternal health, one would expect to see lower relative percentage of maternal mortality attributable to abortion in countries with more liberal abortion laws.

No such evidence exists. 
This can be easily found by looking at abortion-related mortality as a function of maternal mortality as a whole in the countries of the region (See Figure on p. 17).

In the African region, which posts the highest rates of maternal mortality in the world, as maternal health improves deaths attributable to abortion decrease proportionally with all other causes of maternal death. This implies clearly that the reduction in maternal deaths attributable to abortion have more to do with better and more accessible health care, particularly emergency obstetric care, than the legal framework of abortion.

This evidence helps to understand what many countries that protect unborn children have always known. Chile, Ireland, and Sri Lanka are regional leaders in maternal health, even as they protect unborn children. They know that it is not necessary to destroy innocent human life through abortion to protect women from the complications of pregnancy. 
Groups that promote abortion frequently cite concern for maternal health as a reason to make abortion legal. By doing so they distract policy makers and advocates from proven interventions that actually improve maternal health and focus on controversial social policy instead.
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Source for maternal health statistics: Global Burden of Disease Study 2010
Source for abortion law classifications: The World’s Abortion Laws map 2014, Center for Reproductive Rights




� The Center for Family and Human Rights (C-Fam) is engaged in the social policy debate at the United Nations and other international institutions and regularly interacts with diplomats, policy makers, academics, activists and office holders from around the world. For more information on C-Fam visit www.c-fam.org.  Contact: Stefano Gennarini, 805 3rd Avenue, New York, N.Y. 10022, United States of America; Email: stefano@c-fam.org; Phone: +1(212) 754-5948.


� Following are the names and affiliations of the 44 signatories of the San Jose Articles: Lord David Alton, House of Lords, Great Britain; Dr. Gerardo Amarilla De Nicola, National Representative for Rivera, Eastern Republic of Uruguay; Carl Anderson, Supreme Knight, Knights of Columbus; Giuseppe Benagiano, Professor of Gynecology, Perinatology and Childcare – Università “la Sapienza”, Rome, former Secretary General – International Federation of Gynecology and Obstetrics (FIGO); Professor William Binchy, Professor of Law, Trinity College Dublin, member of the Irish Human Rights Commission; Hon. Javier Borrego, former Judge, European Court of Human Rights; Christine Boutin, former Cabinet Minister – Government of France, current president Christian Democratic Party; Benjamin Bull, Chief Counsel, Alliance Defense Fund; Hon. Martha De Casco, Member of Parliament, Honduras; Hon. Tom Coburn M.D., Member, United States Senate; Jakob Cornides, human rights lawyer; Jan Figel’, Government Minister (for Transport) of the Slovak Republic, Deputy Prime Minister, President of the Christian Democratic Party (KDH), former EU Commissioner for Education and Culture; Professor John Finnis, Oxford University, University of Notre Dame; Professor Robert George, McCormick Professor of Jurisprudence, Princeton University, former member of the President’s Council on Bioethics; Professor John Haldane, Professor of Philosophy, University of St. Andrews; Christian Hillgruber, Professor for Constitutional and Public Law at the Friedrich-Wilhelm University, Germany; Patrick Kelly, Vice President for Public Policy, Knights of Columbus; Professor Elard Koch, Faculty of Medicine, University of Chile; Professor Santiago Legarre, Professor of Law, Pontificia Universidad Catolica Argentina; Leonard Leo, Former Delegate to the UN Human Rights Commission; Yuri Mantilla, Director, International Government Affairs, Focus on the Family; Hon. Elizabeth Montfort, former Member of the European Parliament, Senator Rónán Mullen, Member of the Irish Senate; Cristobal Orrego, Professor of Jurisprudence, University of the Andes (Chile); Alojz Peterle, Member of the European Parliament, Slovenia, former Minister of Foreign Affairs and Deputy Prime Minister of Slovenia; Bernd Posselt, Member of the European Parliament, Germany; Gregor Puppinck, Executive Director, European Center for Law and Justice; Ambassador Grover Joseph Rees, former US Ambassador to East Timor, Special US Representative to the UN on social issues; Austin Ruse, President, C-FAM; William Saunders, Human Right Lawyer, Senior Vice President, Americans United for Life, former delegate to the UN General Assembly; Alan Sears, President, CEO and General Counsel, Alliance Defense Fund; Marie Smith, President, Parliamentary Network for Critical Issues; Professor Carter Snead, Member, International Bioethics Committee, UNESCO and former U.S. Permanent Observer to the Council of Europe’s Steering Committee on Bioethics, University of Notre Dame School of Law; Prof. Dr. Manfred Spieker, Professor for Christian Social Sciences, University of Osnabrück, Germany; Douglas Sylva, Delegate to the UN General Assembly; Hon. Francisco Tatad, former Majority Leader, Philippine Senate; Ambassador Alberto Vollmer, former Ambassador of Venezuela to the Holy See; Christine de Marcellus Vollmer, President of the Latin American Alliance for the Family; Hon. Luca Volonte, Parliamentary Assembly of the Council of Europe, President of the European People’s Party (PACE); Lord Nicholas Windsor, Member of the Royal Family of the United Kingdom; Susan Yoshihara, Director, International Organizations Research Group; Anna Zaborska, Member of the European Parliament, former Chair, Women’s Committee of the European Parliament


� Clarendon House, 34 Clarendon Street, Dublin 2; info@dublindeclaration.com; ph: +353 1 87 33819. 


� The analysis and figure are taken from Stefano Gennarini, J.D. and Rebecca Oas, Ph.D., “Securing a Better Future for Mothers in the Post-2015 Development Agenda: Evaluating the ICPD Operational Review” International Organizations Research Group, Briefing Paper Number 11 March 28, 2014, available at https://s3.amazonaws.com/cfam/wp-content/uploads/11-Securing-a-better-future-Final-s.pdf.
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