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Ladies and Gentlemen,

When we speak on the notion and legality of the unilateral coercive measures (UCM) the work done in the course of the thematic study shall first of all be mentioned. Following in general the structure of the thematic study I will however, try to shift some accents.
As follows from the UN documents both states and UN bodies do generally consent on illegality of the UCM (A/HRC/19/32 Human rights and unilateral coercive measures of 18.02.2012, preamble, para. 1; A/67/181 Human rights and unilateral coercive measures, report of the Secretary General of 25.06.2012, part. II; Final document of the 16th NAM summit in Tehran of 31.08.2012, paras. 6, 23.6). However, means of pressure are often used at the international area with reference wither to their legality or the possibility to justify them of certain “fair” grounds, e.g. on behalf of common goods. It is necessary, therefore, to determine the criteria to be able to distinguish between illegal UCM and lawful means of influence at the international arena.
1 Formal criteria
The term “Unilateral coercive measures” (UCM) is intensively discussed and even more often mentioned. However, the UN Charter does not contain it. Moreover there is no universal definition of the UCM in international law”. Thematic study refers to the UCM as to “economic measures taken by states to compel a change in the policy of another state” (para. 2) and notes that the notion includes more recently also targeted measures (freezing assets and travel bans) in order to “influence individuals who are perceived to be in a position to decide on the political action in a particular state” (para. 3)”.

This definition demonstrates 4 main characteristics: 1) applied by states; 2) primarily (but not exclusively) economic measures; 3) applied to states or individuals able to decide on the policy of the state; 4) aimed to change a policy of a target state. – but says nothing about status of these measures in international law.
Let’s have a closer look at every point:
Subject – UCM are measures applied by states. The notion of states shall here be interpreted in the broad way. States may act both independently and indirectly through coalitions and international organizations. This approach is implicitly inherent in the UN practice as well. For example, the UN Security Council used to authorize states acting both independently and through international organizations (resolutions 1031(1995) of 15.12.1995, paras. 14-17, 36; 1247(1999) of 19.06.1999, paras. 10-13; 1575(2004) of 22.11.2004, paras. 10, 14-16; 1785(2007) of 21.11.2007, paras. 10, 14-16; 1948(2010) of 18.11.2010, paras. 10, 14-16; 1973(2011) of 11.03.2011, paras. 4, 8, 15). Therefore, “unilateral” shall be understood as measures taken without proper authorization of the UN Security Council. It may therefore be measures taken by individual states, groups of states or regional organizations. 

Means. Economic measures are the prior mechanism of the unilateral coercive measures. However, this list is not limited to economic measures exclusively that is illustrated by the prohibition of intervention not only by economic but also by political and other measures (Declaration of principles of international law 1970, Helsinki Final act 1975), as well as qualification of specific forms of targeted sanctions as UCM. 

Target. Initially only states have been viewed as targets of the UCM. Later the scope has also expanded over individuals “who are perceived to be in a position to decide on the political action in a particular state”. Nevertheless, this approach seems to be too narrow too. 

Targeted sanctions are introduced to influence a state rather often. It does not mean, however, that (in such a case) they are aimed only at individuals able “to decide on the political action in a particular state”. For example, the EU targeted sanctions seeking to change the policy and behavior of the state in order to enhance democracy, the rule of law and good governance, are introduced against persons or entities “benefitting from or supporting the … regime,” (e.g. Council Decision 2012/36/CFSP, art. 1(2) “responsible for “undermining … agreement” (e.g. Council Decision 2011/173/CFSP, art. 1(1c)) or “misappropriation of … state funds” (e.g. Council Decision 2011/172/CFSP, art. 1(1)) – who are often state officials, judges, journalists, hardly able to decide on or change the policy of a state. Moreover, targeted sanctions introduced under the slogan of struggle against international terrorism or other transnational crimes (beyond authorizations of the UN Security Council) may also be aimed to apply a pressure over a state. 

Purpose. UCM are aimed to change a policy or behavior of a target state. This characteristics (as demonstrated in the above para.) mostly deprives “target” element of its qualifying role. 
2 Legal criteria
Above elements, however, may be equally used to define normal (legal) intercourse between states, which seek to influence politics or behavior of other states, e.g. breach of diplomatic relations, termination or non-prolongation of trade agreements, decision to trade with one state and not to trade with another, refusal to issue a visa or grant an agrément, declaration the head of a diplomatic mission persona non grata or members of staff as unacceptable (Vienna Convention on Diplomatic Relations, art. 4(2), 9(1)). These acts are legal and as such not prohibited by international law. 
It is necessary therefore to establish and use legal criteria to be able to define what the UCM are.
The UN Charter prohibiting the use of force in international relations (art. 2(4)), establishing a foundation for the prohibition of intervention into the domestic affairs of states (art. 2(7)) and conferring the UN Security Council with “primary responsibility for the maintenance of international peace and security” (art. 24(1)) has substantially limited rights of individual states and regional organizations as concerns application of pressure over other states. Therefore application of pressure will correspond the requirements of the UN Charter only if:

· it is legal under international law;

· it is taken with prior explicit authorization of the UN Security Council; or 

·  its illegality is excluded on other grounds, e.g. in the course of countermeasures.
However, as far as the UN Security Council is the only institution empowered by the UN Charter to take enforcement action and the use of enforcement measures by the Council constitutes an exception from the principles of international law, authorization of the UN Security Council shall be interpreted in the narrowest possible way. Any measures taken beyond the limits of the UN Security Council authorization (scope, purposes, timing) shall be subjected to analysis as to correspondence to two other criteria. 
2.1 Application of measures not prohibited by international law

Obligation of states and regional organizations to act in accordance with international law has never been disputed. As a result, before any measures (including targeted sanctions) are imposed states are obliged to make sure that no its international obligation is broken. This rule concerns all sorts of obligations: UN Charter, principles of international law, obligations arising from trade, economic and financial treaties, agreements and customs regarding immunities of states and their property, as well as norms on human rights protection and humanitarian law. 
Bearing in mind specifics of the current workshop, I will pay special attention to the correspondence of measures taken to obligations in the sphere of human rights. In a view of the different subjects directly targeted by comprehensive measures and targeted sanctions, it is necessary to differentiate between these two groups of measures and their potential impact on the enjoyment of human rights.

Measures applied to states can have far-reaching implications for the human rights of the general population of the target state. Here a broad specter of rights may be named including in particular situations: right to life, adequate standard of living (incl. medical care, food, clothes and housing), right to development.

Targeted sanctions aimed at minimizing the negative effects of the comprehensive ones, have more direct impact over the enjoyment of human rights of targeted individuals. For example, bans on admission are recognized to violate the right to freedom of movement (ECHR, art. 2; ICCPR, art. 12), the right to privacy and family life (ICCPR, art. 17; ECHR, art. 8), and the right to life, when access to medical help is urgent (ICCPR, art. 6; ECHR, art. 2)
. Financial sanctions are viewed as violating the rights to privacy, family life and property (ECHR, art. 8; Protocol 4, art. 1)
. An arms embargo – property rights
. Sanctions against journalists concerning anything said or written by them – the right to hold opinions and freedom of expression (ECHR, art. 10; ICCPR, art. 19). 

International law, however, allows derogation from the majority of human rights but either in the situation of public emergency or upon the court decision. Introduction of targeted sanctions does not concern the state of emergency in accordance with art. 4 of the ICCPR. 
Targeted sanctions are mostly imposed to individuals either accused in commission of serious crimes (e.g. “severe human rights violations,” “crackdown on civil society” (Council Decision 2010/639/CFSP, art. 1(1)) undermining “the sovereignty, territorial integrity, constitutional order and international personality” of … state (Council Decision 2011/173/CFSP, art. 1(1a)), “harbouring, financing, facilitating, supporting, organizing, training or inciting individuals or groups to perpetrate acts of violence or terrorist acts against other States or their citizens in the region.” (Council Decision 2010/127/CFSP, 1 March 2010, art. 3)), or for certain affiliation with state authorities (e.g. “persons or entities benefitting from or supporting the … regime” (Council Decision 2012/36/CFSP, art. 1(2).) persons responsible for “undermining … agreement” (Council Decision 2011/173/CFSP, art. 1(1c)). 

The latter does not constitute a crime at all. Moreover the wording used to define the reason for targeted is open to abuse. For example, every taxpayer in the state may be viewed as supporting the regime. And every person getting salary, medical care, education emergency services etc. from the states, benefits from it. 

Therefore restriction of rights of the latter category imposes a sort of punishment for something that does not constitute violation of wither international or national law. The very fact of quasi-punishment violates thus provisions of art. 15 of the ICCPR prohibiting to recognize someone guilty for acts or omissions that didn’t constitute a crime at the moment of their commission. Moreover, this right has non-derogable nature even in the time of emergency (ICCPR, art. 4(2)).

As concerns the first category, when targeted sanctions are applied for alleged serious crimes, no investigation, court hearing or even attempt of investigation or hearing takes place. Violation of the listed rights thus cannot be justified. Moreover, in the absence of investigation and hearing introduction of targeted sanctions violates procedural rights: the right to a fair trial, to a fair hearing, to effective remedy, to protection by law, procedural guarantees (ECHR, art. 6, 13, 14; ICCPR, art. 14(2), 26), the right to be informed promptly on the nature and cause of the accusation, to defend oneself (ECHR, art. 6(3)).

2.2 Preclusion of wrongfulness through applications of countermeasures.

Draft articles on responsibility of states for internationally wrongful acts 2001 (DARS) provide for a set of circumstances precluding wrongfulness of the act. Application of countermeasures for violation of norms being of interest for the International community as a whole is the most cited justification for application of unilateral pressure. 

Thematic study has correctly noted that reference to countermeasures is only acceptable when they do not affect the prohibition to use force, obligations for the protection of fundamental human rights, obligations of humanitarian character and other obligations under peremptory norms of general international law and are proportionate to the violation committed (para. 23). 
These rules, however, need some further explanation. It is also necessary to pay attention to subjects and grounds of countermeasures.
In accordance with art. 49(1) of DARS, “An injured State may only take countermeasures against a State which is responsible for an internationally wrongful act in order to induce that State to comply with its obligations”. Therefore, countermeasures may only be introduced by injured state in response to the violation of a specific international obligation by a specific state and may be directed only against that state to induce it to comply with the obligation.
Therefore institute of countermeasures may only be invoked when a pressure is applied against a state as a whole, or against individuals immediately responsible for the policy or activity of a state in breach of an international obligation, in order to change that policy or activity, that is – in reality, a very narrow list of individuals. 
Subject entitled to apply countermeasures. In accordance with art. 22, 49(1) of DARS, countermeasures may be taken in relations between the directly injured state and the respondent state
. The application of countermeasures by other states (including through international organizations) is only allowed as regards so-called “collective obligations” owed to the international community as a whole (erga omnes obligations) (Vienna Convention on the Law of Treaties, 1969, art. 60(2); DARS, art. 42, 48)
.
There is no precise list of erga omnes obligations. In the modern interdependent world it may be very broad. However, due to the high potential for abuse, especially in the sphere of human rights
, use of pressure by states other than the directly injured state as concerns erga omnes obligations shall be very limited. It is remarkable that exactly this issue has been the most debated issue in the course of work on DARS
. Therefore I would maintain here that the scope of erga omnes obligations for the purpose of application of countermeasures by the third states shall be interpreted restrictively and be identical to the list of jus cogens norms
. 

Therefore, states (and, intermediately, regional organizations) not directly injured may only apply countermeasures in the case of a serious breach of obligations arising under peremptory norms of general international law as defined in art. 40-41 of DARS. The list of these is rather narrow. The ICJ identifies them as serious violations of the right to self-determination,
 international humanitarian law
 and mass systematic and outrageous violation of fundamental human rights.
 We may add here situations threatening international peace and security. Due to the extreme danger constituted by these situations to international peace and security, the UN Security Council is usually viewed as the most appropriate (the only) organ endowed with powers to act. 
Limitations. Countermeasures shall generally be limited to the “non-performance for the time being of international obligations of the State taking the measures towards the responsible State” (DARS, art. 49), proportionate with the injury suffered (DARS, art. 51), taken with due account for the requirements of humanity and the rules of good faith
 and implemented in accordance with the rules of art. 52 of DARS.
Moreover, as noted in art. 50(1) DARS countermeasures cannot affect obligations to protect fundamental human rights. It basically means that art. 50(1b) prohibits violations of the fundamental rights of every individual, rather than only mass systematic and outrageous violations. As fundamental are viewed all non-derogable human rights including in accordance with art. 4 of the ICCPR, the right to life (art. 6), freedom from torture (art. 7) or slavery (art. 8(1, 2)), prohibition of imprisonment on grounds of an inability to fulfill contractual obligations (art. 11), prohibition of punishment for offenses that are not viewed as crimes at the moment of their commission (nullum crimen) (art. 15), right to recognition of personality (art. 16), or freedom of thought, conscience and religion (art. 18). Additionally they include all procedural guarantees – in particular the right to due process (ICCPR, art. 14(2-7); ECHR, art. 6, 13, 14), the inalienable nature of which is broadly recognized by human rights institutions (General Comments No. 29, para. 16), legal scholars
 and international treaties (Principles of Nurnberg Tribunal 1950, principle V; Fourth Geneva Convention, 1949, art. 72-73, 146(4); Third Geneva Convention, 1949, art. 105-108, 129(4); Additional Protocol I, 1977, art. 75; Additional Protocol II, 1977, art. 6). These rights have peremptory character
. Therefore decision on their limitation shall be null and void under international law from the moment of their adoption. 
Conclusion

All the abovementioned brings me to my final conclusions:
If we really want to minimize negative impact on the enjoyment of human rights in the application of pressure in the international relations, we need to define, first of all, what the UCM are, through the use of both formal and legal criteria. 
The UCM are measures applied by states, groups of states or regional organizations without or beyond authorization of the UN Security Council to states, individuals or entities in order to change a policy or behavior of a directly or indirectly targeted states, if these measures cannot undoubtedly be qualified as not violating any international obligation of the applying state or organization, or its wrongfulness is not excluded under general international law.

The law of human rights is an important qualifying criteria on the point. Measures are legal if they do not violate any human right set forth in the international documents. Illegality of pressure applied by not directly injured states is excluded if it is applied in response violation of jus cogens norms including gross mass violations of fundamental human rights, shocking the conscience of mankind, and do not violate fundamental human rights including the right to life, freedom from torture or slavery, prohibition of imprisonment on grounds of an inability to fulfill contractual obligations, prohibition of punishment for offenses that are not viewed as crimes at the moment of their commission (nullum crimen), right to recognition of personality, or freedom of thought, conscience and religion as well as procedural guarantees (that has the major importance in the course of application of targeted sanctions).
All other measures constitute UCM, are illegal under international law and shall be withdrawn.

Application of pressure collectively or through international organization does not change its qualification. It is generally agreed in international law that international organizations may legally take measures which may legally be taken by their member states
. However, as far as every member state of international organization bears its own set of international rights and responsibilities, pressure may be applied through international organization to the third states and to its member states beyond the provisions of its constituent documents if it may be legally taken by all its member states or illegality of which is excluded towards all member states. Measures applied to member states are limited to those set forth in the constituent and other documents of organizations and shall be taken in accordance with the UN Charter and peremptory norms of international law. 

As far as a target of influence or pressure will always claim its illegality as opposite to those who apply pressure, there is an urgent need to establish a special body to be able to research the problem in depth and conferred with authority to assess the legality of the means of unilateral pressure applied at the international arena and therefore to decide, whether this pressure constitutes the UCM.
Thank you for your attention.
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