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I. Introduction:
The goal of this paper is to reflect on the largely process-oriented question of the kinds of mechanisms that might be viewed as the most appropriate resources for assessing and/or mitigating the adverse effects of unilateral coercive measures (UCMs) on the enjoyment of human rights. As such, the paper is not concerned with either the nature/legality of UCMs, or the character/orientation of their adverse effects. Those important issues have already been well ventilated and discussed earlier on at this workshop.

Nevertheless, and just so we are all clear as to the sense in which the expression “UCMs” is understood in this paper, a working definition of this expression is offered at the outset. Thus, as it is used in this paper, the expression UCMs “can either be acts of self-help directly related to an injury sustained by the government imposing them…or penalties for violations of internationally accepts rules or standards.”


In terms of the organization of the thoughts to be expressed in this paper: it begins with a scan of the range of reasonable possibilities in regard to the kinds of mechanisms that might be viewed as the most appropriate for the assessing and/or mitigating the adverse effects of UCMs on the enjoyment of human rights. Following this brief tour d’horizon, an attempt is made to develop a conceptual or analytical framework to guide the selection of one or more mechanisms as the most appropriate to handle the tasks at issue. Thereafter, the paper concludes by setting out the recommendation(s) that appear to flow from the application of this framework. 
II. A range of possible mechanisms:
There are of course a large variety of international legal/political mechanisms, not necessarily focused on the promotion and protection of human rights, which may be pressed into service toward the assessment and/or mitigation of the adverse effects of UCMs on the enjoyment of human rights. These could even include mechanisms that are contained within such decidedly non-human rights oriented bodies as the World Trade Organization (WTO).
 Or, more realistically, this range of reasonable possibilities could include mechanisms at the UN General Assembly or UN Security Council (both of which deal fairly frequently with human rights and related issues – howsoever tangentially).
 However, whatever the allure of these other bodies, for rather obvious reasons (related, inter alia, to the great difficulties they have had in the past in balancing UCMs and human rights,
 and the location of greater and more specialized technical expertise in the UN human rights bodies), only the latter kind of mechanisms will be contemplated and considered in this paper as possible mechanisms for assessing and/or mitigating the adverse effects of UCMs on the enjoyment of human rights.

In terms of these specialized UN human rights bodies, it will be unnecessary to dwell at any length on their nature, given the fact that these characteristics are well known (at least among this audience). However, it is still important that they be named and categorized here as a background to the analytical discussion in the next section regarding a conceptual framework for choosing, from among them, the most suitable mechanism(s) for the task at issue. 

As is well known, these UN human rights bodies are generally categorized into two broad types: treaty-based bodies (on the one hand) and their charter-based counterparts (on the other hand). The treaty-based bodies include, inter alia, the committee on the elimination of discrimination against women, the committee on the rights of the child, the committee on economic, social an cultural rights, and human rights committee.
 The charter-based bodies include the Human Rights Council and its various mechanisms and procedures – such as the universal periodic review (UPR) mechanism, the complaints mechanism (which is itself composed of two separate working groups), and the various special procedures (which could of course be sub-divided into special rapporteurs, special representatives of the UN secretary-general, and the expert working groups).
 

Given the multiplicity of these bodies and their differing characteristics and capacities, how might we profitably think about their relative merits or de-merits as mechanisms for the assessment and/or mitigation of the adverse effects of UCMs on the enjoyment of human rights? Against this background, the next section of the paper develops a conceptual or analytical framework for thinking through this problem. It is based on this analytical discussion that one or more mechanism(s) will be recommended in the section that follows as the most appropriate for the task at hand.
III. A conceptual or analytical framework for thinking through the selection of the most appropriate mechanism(s):
The approach adopted in this section is to identify and discuss many of the main concerns, considerations and factors which ought to serve as the guideposts that frame and shape the analytical effort to select, from the range of reasonable possibilities, the most appropriate mechanisms for the task at issue. The nature of these concerns, considerations and factors (which are discussed below) does in turn point to the major characteristic that the ideal mechanism(s) for the role at issue ought to possess.  
A.The challenge of territorially and jurisdictionally-limited obligations
Given the fact that UCMs are imposed by one state against another state or by one state against persons/peoples of another state, an important consideration in the choice of mechanisms for assessing and/or mitigating the adverse effects of such UCMs on the enjoyment of human rights is the rather narrow ways in which the obligations assumed by the states parties to almost all of the various human rights treaties have been, in general, framed. For example, the International Covenant on Civil and Political Rights (ICCPR) speaks of states parties to that text ensuring the enjoyment of all the rights contained within it to all individuals and peoples within their territories or subject to their jurisdiction.
 Even the Optional Protocol to the ICCPR similarly limits the obligation of a state party to “individuals subject to its jurisdiction.”
 Furthermore, when closely read, the International Convention on the Elimination of Racial Discrimination (ICERD) limits the obligations of states parties in a similarly narrow territorial and jurisdictional way.
 The Convention on the Elimination of Discrimination against Women (CEDAW) and the Convention on the Rights of the Child (CRC) sustain this pattern.
 Even the International Covenant on Economic, Social and Cultural Rights (ICESCR) frames the obligations assumed by states parties in much the same manner, except that in this case the obligation to assure the enjoyment of human rights to individuals within the territory of a state or subject to its jurisdiction is, inter alia, modified by the obligation of the relevant states parties to engage in “international cooperation” toward the achievement of this goal.
 However, as is well known, it remains controversial whether or not a state is legally (as opposed to morally) obligated to help ensure the enjoyment of socio-economic rights in another state.
 

This issue of the territorial and jurisdictional narrowness of the formal legal obligations that have been imposed on the states parties to the relevant UN human rights treaties is quite important for at least two main reasons. First, it is these same treaties that, in the main, confer mandates on the very treaty-based bodies that could be selected to serve as the mechanisms for the performance of the roles at issue. This means that the jurisdictional mandates of these treaty bodies are consequentially narrow. And secondly, as has been mentioned, the targets or victims of the adverse impacts of UCMs tend not to be usually within the territory, or subject to the jurisdiction, of the state which imposed the impugned measure. Against this background, how is such a treaty-based body to procedurally entertain an individual or NGO-driven petition from a citizen or citizens of one state against another state when the relevant persons (the targets of or victims of the UCM) are outside the territory or jurisdiction of the state they want to complain against?

Of course, a treaty-based body could require the relevant states parties to include in each of their periodic state reports a section on how the UCMs they have imposed have or have not violated the human rights of persons who are outside their territories or jurisdiction, and what measures (if any) they have taken to properly assess and mitigate any such adverse effects.
 But even so, similarly challenging questions could still be raised about the territorial and jurisdictional limits of these treaty-based bodies.

However, it is plausible that the obligation of the states parties to the relevant treaties to ensure the enjoyment of all the human rights contained within each text to all the individuals and peoples within their territories or  subject to their jurisdiction could be read more flexibly to accommodate the ability of the relevant body to entertain petitions against states parties which are launched by persons who are outside the territories of such states or who would normally be regarded as being outside their jurisdiction.
 By this I mean that the expression “within its jurisdiction” (which appears in almost all the relevant treaties) could be read to include reference to any person against whom the relevant state has applied or meted out any measures that might affect their human rights in some way (UCMs included). The underlying principle would then be that the very act of imposing UCMs on a person or people is in itself an act of subjecting that person or people to the relevant state’s jurisdiction. Yet, even this interpretive maneuver would not be free from significant controversy.
 

What the foregoing discussion in this sub-section suggests is that in the process of selecting the appropriate mechanism(s) to assess and/or mitigate the adverse effects of UCMS on the enjoyment of human rights, effort ought to be made to, at a minimum, side-step, or at least minimize, a potential controversy about the limits of the territorial and jurisdictional mandates of the treaty-based bodies. One obvious way of doing so is to avoid the deployment of any of the treaty-based bodies as the mechanism of choice here. 
This would in turn point toward one or more of the charter-based bodies as the preferable choice for the task at hand. The mandates of the latter type of human rights bodies are couched in a more flexible way. For did not the Preamble to the Charter of the United Nations (the source from which the charter-based ultimately bodies derive their mandate) admonish all states “to promote universal respect for and observance of human rights”?
 And did not Articles 55&56 of that constitutional document clearly obligate all states to take joint and separate action to achieve universal respect for and observance of human rights and fundamental freedoms for all?
 This language is clearly more flexible and better avoids a potential controversy about jurisdiction that could distract the assessment/mitigation effort and significantly impede its effectiveness.
B. The Accountability Imperative
That it is essential that those who impose UCMs be accountable for their actions should not require or even excite in-depth discussion here. Suffice it to say that the entire UN human rights system would be much weaker were accountability of one kind or the other not to be one of its goals. Even the poverty reduction and right to development area that has historically witnessed one of the largest accountability gaps in the broader human rights field has of recent all but succumbed to this imperative. Indeed, the key documents that will shape the so-called Post-2015 Development Agenda have called for the development effort to be driven and shaped by the building of “accountable institutions for all,”
 and emphasized the need to establish “a participatory monitoring framework for tracking progress” and “mutual accountability mechanisms for all stakeholders.”


So, which UN human rights body best fits the Bill here? Do the charter-based bodies tend to exact more accountability from states than the treaty-based ones, and vice versa? It is not clear that either possible conclusion is the case at all. The consensus is that all of these UN human rights bodies suffer to much the same extent from not being designed in the first place to be heavy-handed, top-down institutions.
 All of them also seem to suffer to a similar degree (if this is a form of suffering at all) from lacking a sheriff that might enforce their demands on states (where they can even issue such demands at all).
 All of these bodies exact accountability in a similarly “softer” way: primarily through a slower, more consensual, process of socialization – and sometimes, ostracization.
 Rarely is a state punished for its human rights violations in a way in which violators may tend to be sanctioned in the better-ordered domestic legal orders.
 As such, this factor is more or less neutral and does not necessarily suggest the selection of one kind or the other of the charter-based or treaty-based mechanisms for the tasks at hand. 

However, it should also be noted that, because it targets each and every UN member state over each four year cycle, there is a sense in which the universal periodic review (a Human Rights Council mechanism) is better suited to ensuring a measure of accountability for the imposition of UCMs on a global scale.
C. Access to independent evidence 
Another important consideration for selecting the best-suited mechanism(s) for the assessment and/or mitigation of the adverse effects of UCMs on the enjoyment of human rights is the extent of the given body’s access to robust or and more direct independent evidence. Do the charter-based bodies tend to enjoy an advantage over the treaty-based ones in this regard, and vice versa? It appears that while charter-based bodies as a group do not necessarily enjoy an advantage in this regard over their treaty-based counterparts, and vice versa, as all types of human rights bodies have access to NGO input, the special procedures of the Human Rights Council (especially the special rapporteurs, special representatives and independent experts) do in fact enjoy such an advantage. This is because the individuals who occupy these special procedure positions are almost always able to undertake on-site, first-hand, visits to the relevant states and areas, to an extent that the treaty-bodies do not tend to. As such, it appears that this factor commends the charter-based bodies, especially the above-listed special procedures, as the preferred mechanism to perform the task at issue.  
D. Financial and administrative efficiency 
That the UN ought to and now strives to be as financially and administratively efficient as it can without gutting its programs should not be a controversial point. Suffice it to state here that this consideration would appear to suggest that the search for the best-suited mechanism(s) for the task at issue ought to lead to an outcome that would be as efficient as possible in the circumstances. Thus, for example, as much as possible, a multiplicity of mechanisms which would perform this same task ought to be avoided. This would tend to suggest that only one charter or treaty-based body, rather than a multitude of them, ought to be selected to perform the task at issue. It would further suggest that were a charter-based body to be selected, the chosen entity should be a special rapporteur, or special representative or independent expert (and not a five-person working group).
E. The need to secure and deploy the most appropriate technical expertise
Here again, the principle behind this consideration should be obvious. And if this is accepted, what it suggests is that – given the emphasis given in the Human Rights Council’s mandate to the assessment and mitigation of the adverse effects of UCMs on the enjoyment of economic and social rights, especially in relation to women and children – the mechanism to be deployed needs to be at once expert in the three areas of economic and social rights and the rights of women/children. With regard to treaty-based bodies, this will imply that three bodies, the Committee on Economic, Social and Cultural Rights, the Committee on the Elimination of all forms of Discrimination against Women, and the Committee on the Rights of the Child, are the best positioned to take on the task at issue; but only if they do so jointly. But financial; and administrative efficiency reasons may dictate against going down this rather more cumbersome route. This would then leave us with a charter-based option in the form of the creation of a new designated special procedure on the matter at issue. The appointment of such a special procedure will allow the Human Rights Council more flexibility to select the person that it considers best suited for the role at issue; someone who is as expert as possible in the three areas identified earlier in this sub-section (namely economic and social rights, women rights, and children’s rights).
F. The reduction of politicization
The issue of the imposition of UCMs is deeply tied into global politics and the challenge that is posed to the multilateral ideal by the actions of many states.
 Of course, all human rights issues are political in some way, at least in the real life world. However, some are more politicized than others. As such, for the mechanism that is eventually selected to perform the task at issue to enjoy the most popular legitimacy it can garner (something that could also boost its effectiveness), some attempt should at least be made to select a mechanism which has the best chance of reducing (without of course eliminating) the politicization of the serious task at issue. What this suggests is that the treaty-based bodies do not appear to enjoy any significant advantage in this area over the vast majority of the Charter-based bodies. With a couple of major exceptions, both categories of human rights bodies tend to be designed to be as non-political as is possible in the world we inhabit). For, almost all of the subsidiary bodies and special procedures of the Human Rights Council (except the working group on situations that forms a part of the complaints mechanism) are composed of, or at least should be composed of, independent experts. However, it should be acknowledged that the Human Rights Council itself is clearly a political body, and that as such the UPR mechanism that it administers itself is also a fairly political process. Yet, on the balance, if the complaints mechanism and the UPR are excluded, this factor is more or less neutral as between the charter-based and treaty-based bodies.
G. Summary

These are the six main concerns, considerations and factors that, in our view, ought to guide deliberative and analytical thinking both in this forum and going forward regarding what mechanism(s) might best serve the goal of assessing and/or mitigating the adverse effects of UCMs on the enjoyment of human rights. 

IV. Applying the analytical framework: a consequential recommendation:
In conclusion, what does the conceptual or analytical framework developed above suggest overall? Briefly put, all of the factors considered either appear to suggest the appointment of a special rapporteur on the adverse effects of UCMs on the enjoyment of human rights by the Human Rights Council, or seem to be more or less neutral as to that possibility. The appointed person could also be styled an independent expert or a special representative of the UN secretary-general. First, the significant challenge posed to the ability of the treaty-based bodies to discharge the relevant function by the narrow territorial/jurisdictional manner in which state’s obligations to the human rights treaties tend to be couched, suggests that a charter-based body like a special rapporteur be deployed to perform the task at issue. Second, the need for the selected mechanism to have as much direct access as is possible to the most robust and independent evidence also favors the appointment of a special rapporteur. Third, the need to align with the UN’s administrative and financial efficiency goals suggests the utilization in the main of one (and not more) mechanisms. This clearly suggests that the appointment of a special rapporteur will be one good course of action in the circumstances (albeit not the only possible path to follow). Fourth, the need for the greatest possible flexibility to select and deploy the most appropriate technical expertise on the extant matter does favor the appointment of a special rapporteur. And lastly the need to hold those states which impose UCMs accountable for the consequences of their actions and the imperative of ameliorating the politicization of this issue are both more or less neutral as to the appointment of a special rapporteur.  

While the UPR mechanism is (as a charter-based body) also favored by territorial/jurisdictional and administrative/financial efficiency issues, and though the accountability issue does not necessarily disfavor it, those who conduct this review will not usually have robust access to the kind of direct independent evidence that a special rapporteur would normally obtain through her/his country and/or site visits. The UPR mechanism will not also allow the Human Rights Council as much flexibility as the appointment of a special rapporteur would, to select and deploy the best available technical expertise to the task at issue. The UPR also involves a significantly more political process than the work of a special rapporteur.

In the end, the recommendation is not that other human rights bodies be prevented from tackling the issue of the adverse effect of UCMs on the enjoyment of human rights, if they are confronted with it, or if they so choose (for e.g. via the “General Comments” that the treaty-based bodies sometimes prepare and issue). Far be it. Rather, the conclusion here is that there are excellent reasons for the creation of a dedicated Human Rights Council mechanism for the assessment and/or mitigation of this problem in the form of a special rapporteur, special representative or independent expert, and that this is course of action is therefore highly recommended. 
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