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As from 1 July 2011 the Parliamentary Ombudsmen have a speci-
al unit — the OPCAT unit — which task is to monitor that indivi-
duals deprived of their liberty are not exposed to cruel, inhumane
or other degrading treatment or punishment. The unit’s work is
based on the Optional Protocol of the United Nations Convention
against Torture of 2002 (OPCAT). This protocol requires states to
have a national system, a National Preventive Mechanism, NPM,

to monitor this area.

On behalf of the ombudsmen the OPCAT unit regularly inspects
places in Sweden where individuals deprived of their liberty are
being held, reports on its visits and takes part in international

cooperation in this area.
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Foreword

The pandemic we have lived with since the beginning of the year has affec-
ted our society and daily life in a way that is unparalleled in modern times.
Some groups have run the risk of suffering particularly hard by both the
infection and the extraordinary measures taken by public agencies. The
Parliamentary Ombudsmen’s mission to promote the rule of law and en-
sure that citizens’ fundamental rights and freedoms are not violated has
become of even greater importance under these circumstances. Among the
groups at particular risk of suffering from the effects of the pandemic are
people deprived of their liberty. They have little opportunity to influence
their own life situations, are highly dependent on their respective institu-
tions” handling of the crisis and often live together in close proximity with
limited opportunities for physical distancing. Among them are, for ex-
ample, inmates in the Prison and Probation Service’s prisons and remand
prisons, in the Swedish Migration Agency’s detention centres or in various
homes for compulsory care in the social services. They also includes people
who are subject to compulsory psychiatric care or forensic psychiatric care.

In order to reduce the spread of Covid-19, many state and municipal
agencies introduced various types of restrictions in the spring of 2020.
These included restrictions on the opportunities for various groups depri-
ved of their liberty to receive visits, be granted leave, and so on. In order to
illustrate the situation for individuals deprived of their liberty during the
pandemic and to prevent any unauthorised restrictions on their rights, we
Ombudsmen decided that we, within our respective areas of responsibility,
each carry out an investigation of an agency that deprives people of their
liberty.

The rapid spread of infections in the spring of 2020, as well as the strains
the pandemic placed on much of our own work, also meant that we had
to make special considerations in order to responsibly fulfil our mission as
National Preventive Mechanism under the Optional Protocol to the UN
Convention against Torture and other Cruel, Inhuman or Degrading Tre-



atment or Punishment (Opcat). We have also made special considerations
regarding our other supervisory activities.

This report compiles the Parliamentary Ombudsmen’s most important
observations and statements in connection with the investigations carried
out. My hope is that this report will be able to provide an overview of the
handling of the very special conditions that prevailed in the spring and
early summer of 2020 by the agencies investigated. I also hope that the ex-
periences detailed in the report will contribute to an increased knowledge
of the various factors which need to be taken into account in order for the
measures against the spread of infection taken by public agencies where
people are deprived of their liberty to be both effective and proportionate
as well as consistent with the rule of law.

T \
Ca2—

Elisabeth Rynning

Chief Parliamentary Ombudsman
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Corona Virus Disease 2019
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Swedish Civil Contingencies Agency
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° OVERVIEW OF THE INVESTIGATIONS BY OPCAT UNIT IN THE SPRING AND SUMMER OF 2020

1 Overview of the investigations

in the spring and summer of 2020

1.1 The Parliamentary Ombudsmen’s Opcat
activities

Since 2011, the Parliamentary Ombudsmen have been
fulfilling their role as a National Preventive Mechanism
(NPM) under the Optional Protocol to the UN Conven-
tion against Torture and other Cruel, Inhuman or Degra-
ding Treatment or Punishment (Opcat). An important
part of the task of an NPM is to inspect regularly places
where people are deprived of their liberty and report on
the conditions . The purpose is to prevent people depri-
ved of their liberty from being subject to torture and
other cruel, inhuman or degrading treatment or punish-
ment.

The risk of the spread of infection during the spring
and summer of 2020 affected the possibility to conduct
physical inspections in the usual way. The Parliamenta-
ry Ombudsmen deemed it important to continue, as far
as possible, to inspect places where people are deprived
of their liberty and, therefore, developed some partially
new methods for collecting information. The alternati-
ve methods used during the spring were inspections via
questionnaires, telephone calls, video calls and outdoor
interviews. The questionnaire that was sent to inmates in
prisons can be seen in Appendix A.

1.2 Investigations performed
In the spring of 2020, each of the Parliamentary Om-
budsmen decided to investigate, via an own-initiative in-

quiry* within their respective areas, an agency that depri-

ves people of their liberty, and in that way illustrate the

consequences of Covid-19 for people deprived of their li-

berty. The following investigations have been performed:

o Chief Parliamentary Ombudsman Elisabeth Rynning
investigated the conditions at the National Board of
Forensic Medicine’s two forensic psychiatric exami-
nation divisions?,

o Parliamentary Ombudsman Thomas Norling investi-
gated the conditions at one of the National Board of
Institutional Care’s special residential homes for sub-
stance abusers and at one of the agency’s special resi-
dential home for young people?,

o Parliamentary Ombudsman Katarina Pdhlsson in-
vestigated the conditions at a number of the Swedish
Prison and Probation Service’s remand prisons and
prisons*, and

o Parliamentary Ombudsman Per Lennerbrant investi-

gated the conditions at two of the Swedish Migration
Agency’s detention centres®.

1 The Parliamentary Ombudsmen’s supervision is carried out by examining
complaints from the public and by inspections and other investigations, which the
Parliamentary Ombudsmen find necessary (Section s, first paragraphs of the Act
with Instructions for the Parliamentary Ombudsmen [1986: 765]). This means that
a Parliamentary Ombudsman can start own-initiative inquiries.

2 See Chief Parliamentary Ombudsman’s decision of 15 October 2020, ref. no.

O 21-2020.

3 See the Parliamentary Ombudsman’s decision of 3 September 2020, ref. no.

O 13-2020.

4 See the Parliamentary Ombudsman’s decision of 30 June 2020, ref. no. O 12-
2020.

5 See the Parliamentary Ombudsman’s decision of 9 October 2020, ref. no. O 18-
2020.
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OVERVIEW OF THE INVESTIGATIONS BY OPCAT UNIT IN THE SPRING AND SUMMER OF 2020 °

Table 1.1. Inspected establishments
e I L

The Prison and Probation Service Féringsé remand prison

The Prison and Probation Service Kronoberg remand prison
The Prison and Probation Service Beateberg prison
The Prison and Probation Service Féringso prison
The Prison and Probation Service Hall prison
The Prison and Probation Service Svartsjo prison
The Swedish Migration Agency Flen detention centre
The Swedish Migration Agency Maérsta detention centre
The National Board of Forensic Medicine
The National Board of Forensic Medicine
The National Board of Institutional Care

The National Board of Institutional Care

For further information regarding the inspections, see Appendix B.

Within the framework of these investigations, a total of
eleven inspections were carried out. The Parliamentary
Ombudsman sent out 200 questionnaires to inmates in
prisons and remand prisons. 145 inmates responded to
the questionnaire, which gives a response rate of 72 per
cent. All 28 patients at the National Board of Forensic
Medicine were given the opportunity to respond to a
similar questionnaire. Of these patients, 18 responded,
which gives a response rate of 64 per cent.

The Parliamentary Ombudsmen’s investigations be-
gan by each Parliamentary Ombudsman holding initial
meetings with representatives of the agency under in-
spection. All investigations were then concluded by the
Parliamentary Ombudsman holding meetings with the
Director-General of the agency under inspection.

Psychiatric Examination Division in Géteborg
Psychiatric Examination Division in Stockholm

Tysslinge special residential home for young people

Questionnaire (inmates)

Questionnaire (inmates) and video meetings (staff)

Questionnaire (inmates) and video meetings (staff)

Questionnaire (inmates)

Questionnaire (inmates) and video meetings (staff)

Questionnaire (inmates)

Video meetings (detainees and staff)

Video meetings (detainees and staff)

Questionnaire (patients) and telephone meetings (staff)
Questionnaire (patients) and interviews outside the division (staff)

Outdoor interviews (residents and staff)

Hornd special residential home for substance abusers  Outdoor interviews (residents and staff)

1.3 Overview of the operations of the
agencies under investigation

According to the Swedish Civil Contingencies Agency
(MSB), “vital societal functions” is a collective term for
the activities, facilities, nodes, infrastructures and ser-
vices that are of vital importance in upholding impor-
tant societal functions within a sector of society.® These
functions are conducted by a large number of private and
public actors.

In their investigations, the Parliamentary Ombudsmen
have established that the relevant agencies are conduc-
ting vital societal functions. Together, the Prison and
Probation Service, the Swedish Migration Agency, the
National Board of Forensic Medicine and the National

6 See the Swedish Civil Contingencies Agency, Guidance for the identification of
socially important activities (2019), p. 7.

_9_



° OVERVIEW OF THE INVESTIGATIONS BY OPCAT UNIT IN THE SPRING AND SUMMER OF 2020

Board of Institutional Care are responsible for more than
7,500 people deprived of their liberty.

The Prison and Probation Service

The Prison and Probation Service is responsible for en-
forcing sentences, operating remand prisons and pre-
paring pre-sentencing reports of persons in criminal
cases. The agency conducts its activities in, inter alia, 32
remand prisons and 45 prisons with places for over 6,000
inmates (spring 2020). Provisions that regulate the tre-
atment of inmates are found in, inter alia, the Remand
Prisons Act (2010:611) and the Prisons Act (2010:610).

The National Board of Institutional Care

The National Board of Institutional Care is responsible
for special residential homes for substance abusers as
well as the special residential homes for young people.
The agency conducts its activities in 11 special residenti-
al homes for substance abusers and 22 special residential
homes for young people with places for more than 1,000
residents (spring 2020). In the special residential homes
for young people, young people who have been senten-
ced to secure youth care are also placed. Provisions that
regulate the treatment of residents are found in, inter
alia, the Care of Abusers Act (1988:870), Care of Young
Persons Act (1990:52) and the Enforcement of Secure
Youth Care Act (1998:603).

The National Board of Forensic Medicine

The National Board of Forensic Medicine is the central
administrative agency for forensic psychiatric, forensic
chemistry, forensic and forensic genetics activities to the
extent that such matters are not dealt with by another
agency. The National Board of Forensic Medicine plays
a central role in forensic psychiatric examinations in cri-
minal cases and medical certificates referred to in Sec-
tion 7 of the Special Pre-sentence Investigations of Per-

sons in Criminal Cases Act (1991: 2041). The agency has
two forensic psychiatric examination divisions (Gothen-
burg and Stockholm) with just over 30 places (spring
2020). People who are held on remand can be placed in
an examination division during the time they undergo
a forensic psychiatric examination. In certain situations,
the National Board of Forensic Medicine may decide that
a person should receive forensic psychiatric care. Provi-
sions that regulate the treatment of people placed here
are found in the Remand Prisons Act and the Forensic
Psychiatric Care Act (1991:1129).

The Swedish Migration Agency

The Swedish Migration Agency is responsible for, inter
alia, operating detention centres in an appropriate man-
ner. The agency has six detention centres with approx-
imately 500 places (at the beginning of 2020). Foreigners
who have been detained under the Aliens Act (2005:716)
are held in detention centres. The provisions that regu-
late the treatment of detainees are, inter alia, in the law
mentioned above.

1.4 Purpose of this report
The decisions are based on the situation as it was in the
spring of 2020. The decisions, and the presentation of
them in this report, provide a kind of snapshot of how
the pandemic has affected people deprived of their li-
berty during this time period. The agencies investigated
have subsequently taken further actions and changed
previously introduced restrictions. These measures and
changes are not described in this report, and, as such,
it does not describe the situation for people deprived of
their liberty during the autumn of 2020.

The report, therefore, summarises the most important
observations and statements made by the Parliamentary

— 10 —



OVERVIEW OF THE INVESTIGATIONS BY OPCAT UNIT IN THE SPRING AND SUMMER OF 2020 c

Ombudsmen in each own-initiative inquiry. The inten-
tion is that these summaries will enable the reader to see
the similarities and differences in how the four agencies
investigated have handled similar situations. The hope
is that it will be possible to learn from the experiences
of the early stage of the pandemic. The Parliamentary
Ombudsmen’s decisions contain, in some parts, more
in-depth reasoning. Furthermore, the decisions partly
address further aspects of what was observed in the Par-
liamentary Ombudsmen’s investigations. The Parliame-
ntary Ombudsmen’s decisions in each own-initiative in-
quiry can be found on the Parliamentary Ombudsmen’s
website.”

The report contains five sections that describe various
aspects of the impact Covid-19 has had on the situation
for people deprived of their liberty. In the following se-
ction, there is a brief presentation of the measures that,
inter alia, the Parliament and Government have introdu-
ced in the form of legislation and ordinances in connec-
tion with the pandemic. The following sections address
the following aspects of the situation for people deprived
of their liberty:

o Measures in the case of suspected or confirmed infec-
tion (section 3)

o People deprived of their liberty who belong to an at-
risk group in the case of infection (section 4)

« The possibilities to keep a physical distance and in-
formation to inmates (section 5)

« Restrictions on visits and leave (section 6)
o Other issues (section 7)

Section 8 summarises the Parliamentary Ombudsmen’s
conclusions.

7 See https://www.jo.se/sv/JO-beslut/. -11-



° MEASURES TO DEAL WITH THE CONSEQUENCES OF THE PANDEMIC

2 Measures to deal with the consequences of the pandemic

2.1 Adisease that poses a danger to the
public or society
The rules regarding diseases which pose a danger to the
public or society can be found in, inter alia, the Com-
municable Diseases Act (2004:168) and the Communi-
cable Diseases Ordinance (2004:255). The Public Health
Agency of Sweden is tasked with issuing regulations and
general advice regarding such diseases.
Since 2 February 2020, Covid-19 has been defined as
a disease which poses a danger to the public or society™.
A disease posing a danger to the public is a contagious
Covid-1 9 isa disease that can be life-threatening,
. . involve long-term illness or seve-
disease which re suffering or have other serious
poses a danger consequences, and one where it is
to the public and possible to prevent the spread of
infection through measures aimed
at infected people. A disease dang-
erous for society is a generally dangerous disease that

society

can spread through society, and which entails a serious
disturbance or imminent risk of a serious disturbance in
important societal functions and which requires extraor-
dinary infection control measures.

Through careful and reasonable precautionary mea-
sures, everyone must contribute to preventing the spread

1 See the Ordinance (2020:20) that the provisions of the Communicable
Diseases Act (2004:168) on diseases posing a risk to the public and society should
apply to infection with 2019-nCoV. The Ordinance expired on 1 July 2020 and
was replaced by new descriptions found in Annexes I and II to the Communicable
Diseases Act. See the Act (2020:242) amending the Communicable Diseases Act.
The virus formerly known as 2019-nCoV is now called SARS-CoV-2.

2 Chapter 1, Section 3, second and third paragraphs of the Communicable
Diseases Act.

of infectious diseases. Anyone who knows or has reason
to suspect that they are carrying an infectious disease is
obliged to take the necessary measures to protect others
from the risk of infection. Anyone who knows that they
are carrying a disease dangerous for the public is obliged
to inform other people with whom they come into con-
tact concerning the infection and that a significant risk of
transmission of infection may arise.’

2.2 Measures to reduce the risk of spreading
infection

Both the Swedish Parliament and Government have
taken measures to reduce the risk of the spread of
Covid-19. Besides the disease being defined as both a
danger to the public and society as a whole, provisions
were introduced in the spring of 2020 with the aim of
limiting physical contact between people and protecting
people who are particularly vulnerable in the event of
the spread of infection. This meant, inter alia, a limit on
people physically gathering was introduced and that the
National Board of Health and Welfare was able to redist-
ribute protective equipment and testing equipment.

The Public Health Agency of Sweden issued regula-
tions and general advice for everyone to follow in order
to reduce the spread of infection of Covid-19.4 Based
on the wording of these regulations and the general ad-
vice that applied during the period in which these in-
vestigations took place, it follows that all organisations

3 Chapter 2, Section 1 and 2 of the Communicable Diseases Act.

4 See the Public Health Agency of Sweden’s regulations and general advice
(HSLE-FS 2020:12) on everybody’s responsibility to prevent the infection of
COVID-19 et al.

- 12 —



MEASURES TO DEAL WITH THE CONSEQUENCES OF THE PANDEMIC a

in Sweden (e.g. government agencies, companies and
municipalities) must ensure that they take appropriate

Public Health Agency spread of infection
of Sweden has provided based on the recom-

general advice to prevent mendations from the

the spread of infection ~ FuPlic Health Agency
of Sweden and infectio-

measures to avoid the

us diseases doctors. The Public Health Agency of Sweden
has provided general advice on how organisations can
act to prevent the spread of infection, for example by
displaying information for visitors, marking distances
on the floor and modifying physical areas, or otherwise
creating space to avoid crowding.

The Public Health Agency of Sweden has also provided
general advice aimed at the public at large. This advice is
based on the premise that everybody has a responsibility
to prevent the spread of Covid-19. In order to limit the
spread of infection, everybody should, inter alia, be awa-
re of their hand hygiene, maintain a distance from one
another both indoors and outdoors in places where pe-
ople gather, and refrain from participating in large social
gatherings and events. To protect others from infection,
anyone who knows they are infected or who has sympt-
oms of Covid-19 should stay at home and avoid physical
contact with others.

Of particular interest to the Parliamentary Ombuds-
men’s investigations is the additional general advice the
Public Health Agency of Sweden has also provided to
the Prison and Probation Service, the Swedish Migration
Agency and the National Board of Institutional Care. In
order to avoid the spread of Covid-19, it follows that the-
se agencies should have routines in their management
systems on how their respective organisation will pre-

vent the spread of infection. Furthermore, these agen-
cies should regularly carry out risk assessments based
on recommendations from the Public Health Agency of
Sweden and infectious diseases doctors, as well as produ-
ce instructions for how staff and people deprived of their
liberty can prevent the spread of infection.

_13_



° MEASURES IN CASE OF A SUSPECTED OR CONFIRMED INFECTION

3 Measures in case of a suspected or confirmed infection

The Parliamentary Ombudsmen’s investigations have
shown that all the agencies investigated developed routi-
nes for how staft should act in the event of a suspected
or confirmed infection of Covid-19. The routines were
designed differently due to, inter alia, differences in the
agencies’ regulations. However, all the routines were ali-
ke in that staff were supposed to separate people under
their responsibility who had suspected or confirmed in-
fections from others.

3.1 The Swedish Communicable

Diseases Act and the Public Health

Agency of Sweden'’s general advice
In general, it is crucial in the work of preventing the
spread of infection that a person, who is suspected or
confirmed as being infected with a disease covered by
the provisions of the Communicable Diseases Act, takes
their responsibility and voluntarily does what is requi-
red of them. The treating doctor must give the person
carrying, or suspected of carrying, the disease individu-
ally designed medical and practical advice on how they
should avoid exposing others to the risk of infection.
Furthermore, the treating doctor can decide on indivi-
dually designed rules of conduct in order to prevent the
spread of infection.*

Only if it is clear from the circumstances that an indi-
vidual is not prepared or able to comply voluntarily with
the measures required to prevent or, as far as possible,
reduce the risk of the spread of infection can the admi-

1 Chapter 4, Sections 1 and 2 of the Communicable Diseases Act.

nistrative court take a decision on isolation. The same
applies if there is a valid reason to assume that an indivi-
dual is not following the rules of conduct that have been
decided. A decision on isola- . .

tion may only be taken if there Infectious diseases

is a significant risk that other doctors can request

people may become infected.’ that a person be
Furthermore, the 1nfect19us di- pl aced in isolation
seases doctor may decide on
temporary isolation if someone carries or is suspected of
carrying a disease that poses a danger to the public and,
through their behaviour, exposes someone else to imme-
diate risk of infection. Such isolation is to take place in a
care facility operated by a region.?

According to the Public Health Agency of Sweden’s
general advice, anyone who knows they are infected or
who has Covid-19 symptoms should stay at home and
avoid social contact.*

The regional infectious diseases doctor can decide on
quarantine if there is a risk of spreading a disease dang-
erous for the general public.’ Furthermore, the infectio-
us diseases doctor may decide that the person who has,
or can be assumed to have been exposed to, the disease
should be quarantined in a specific building as a who-
le or part of a building or within a certain area. Such a
decision entails a ban on leaving the building, part of
the building or area and a ban on receiving visits there.

2 Chapter 5, Section 1 of the Communicable Diseases Act.

3 Chapter 5, Sections 3 and 4 of the Communicable Diseases Act.

4 The Public Health Agency of Sweden’s regulations and general advice (HSLF-
FS 2020-12) on everybody’s responsibility to prevent infection of Covid-19 et al.
5 Chapter 3, Section 9 of the Communicable Diseases Act.

_14_



MEASURES IN CASE OF A SUSPECTED OR CONFIRMED INFECTION °

The Public Health Agency of Sweden can decide that
a certain area must be cordoned off.¢ This may happen
if a disease posing a danger to the general public has,
or is suspected of having, spread within a defined area
without the source of infection or the spread of infection
being completely clarified. A decision on closure means
a ban on people living in the area leaving it and a ban on
anyone outside the area visiting it.

3.2 Testing for Covid-19

The Public Health Agency of Sweden has developed a
national strategy for expanding the testing and laborato-
ry analysis of Covid-19.” One of the primary objectives
of the strategy is to ensure that the need for testing for
Covid-19 is met in the healthcare, care and sectors. In
the strategy, the agency has assessed that testing means
that another state agency can take protective measures
to minimise the infection of residents in care and other
vulnerable groups. A reduced risk of infection means
that any increased burden on these agencies lowers. Resi-
dential institutions refer to institutions where people live
together, for example in prisons and remand prisons,
forensic psychiatry or the Swedish Migration Agency’s
residences. Chief Parliamentary Ombudsman Elisabeth
Rynning and Parliamentary Ombudsman Thomas Norling
have stated that the National Board of Forensic Medici-
ne’s examination divisions and the National Board of In-
stitutional Care’s special residential homes for substance
abusers and special residential homes for young people
are additionally defined as institutional residences.

6 Chapter 3, Section 10 of the Communicable Diseases Act.
7 The Public Health Agency of Sweden, National Strategy for Extended Testing
and Laboratory Analysis of Covid-19 (version 4), 10 June 2020, pp. 6, 18 and 19.

The Prison and Probation Service

During the Parliamentary Ombudsmen’s inspections of
remand prisons and prisons, it emerged that the Prison
and Probation Service’s healthcare during spring 2020
did not have access to testing equipment so as to test
inmates continually for Covid-19 infection. On the oth-
er hand, the agency had the so-called capillary test to
determine if inmates had antibodies to the virus. Such
a test can only be performed after an inmate has shown
symptoms for seven days. Parliamentary Ombudsman
Katarina Pahlsson emphasised that the safety and secu-
rity of inmates is dependent on there being a capacity to
test for infection and that such tests are also carried out.

The National Board of Institutional Care

At the beginning of the pandemic, the National Board of
Institutional Care produced a special support document
that its institutions could use, inter alia, to develop local
routines. Initially, the support document stated that the-
re was no possibility to, on the basis of the provisions in
the Care of Abusers Act, the Care of Young Persons Act
and the Enforcement of Secure Youth Care Act, decide
on testing for suspected Covid-19 against the will of resi-
dents. The regional infectious diseases doctor would not
be contacted in these cases either.

In a dialogue meeting with the management of the
National Board of Institutional Care, Parliamentary
Ombudsman Thomas Norling pointed out that the abo-
ve-mentioned instruction in the support document
could lead to the infectious diseases doctor not being
informed about a suspected infection of Covid-19. After
the dialogue meeting, the National Board of Institutional
Care revised the document with an addition that the re-
gion’s infectious diseases doctor should be contacted for
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guidance if a resident does not voluntarily participate in
testing.

In his decision, Parliamentary Ombudsman Thomas
Norling stated that there is an obligation under the Com-
municable Diseases Act for doctors on duty at the Na-
tional Board of Institutional Care’s institutions to report

among detainees. It was clarified during the investigation
that detainees and staff at the detention centre were given
priority for testing. During the inspections of the deten-
tion centres in Flen and Mérsta, it emerged that staff only
knew of one case at each detention centre where a detai-
nee had been tested for Covid-19. In the opinion of the

to the infectious diseases doctor if a resident carrying a staff, it was a shortcoming The safety of inmates

that testing in the detention d epen ds on the
existence of testing

June 2020, only two inmates capacity

disease posing a danger to the public is not taken care
of in such a way that the spread of infection can be limi-
ted.® The purpose is that the infectious diseases doctor
should, inter alia, be able to give advice and investigate

centre had not been a pri-
ority for a long time. By 22

what efforts are needed to prevent the spread of infec-
tion. Furthermore, there is an obligation for someone
who belongs to the healthcare staff and who works at one
of the National Board of Institutional Care’s institutions
to inform the appropriate agencies in certain situations
if they become aware that a resident has a disease posing
a danger to the public. In the view of the Parliamentary
Ombudsman, one of the preconditions for the National
Board of Institutional Care to be able to take the appro-
priate measures is partly that the disease is tested for, and
partly that the health and medical staff notify the Natio-
nal Board of Institutional Care in the event of a confir-
med case of infection. The Parliamentary Ombudsman
stated that the routine following the adjustment was in
line with the intentions of the legislator that the actors
concerned should act to prevent infection.

The Swedish Migration Agency

In the decision following the investigation of the Swedish
Migration Agency, Parliamentary Ombudsman Per Len-
nerbrant emphasised that testing for Covid-19 is an im-
portant part of the work to prevent the spread of infection

8 Section 26 a of the Care of Abusers Act, Section 19 of the Enforcement of
Secure Youth Care Act and Section 12 a of the Care of Young Persons Act.

had been found to be infected with Covid-19. By May,
however, a total of around 40 detainees had been moved
to a quarantine department because they were suspec-
ted of being infected with the disease. The Parliamentary
Ombudsman stated that the safety and security of detai-
nees in a pandemic situation is largely dependent on the
fact that there is a capacity to test for infection and that
such tests are also carried out.

The National Board of Forensic Medicine

At the time of the inspections of the National Board of
Forensic Medicine’s examination divisions, the division
in Stockholm had had two patients who were suspec-
ted of being infected with Covid-19. One of the patients
tested negative for Covid-19, while the other described
flu-like symptoms but showed no symptoms for the fol-
lowing 48 hours. During the inspection, it emerged that
if a patient opposes testing, the staff must contact an
infectious diseases doctor for advice concerning which
measures may be medically justified.

In the decision following the investigation, Chief Par-
liamentary Ombudsman Elisabeth Rynning stated that
it is important that the agency responsible for patients
takes adequate measures to protect other patients from
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infection. An important aspect is the possibility to test
patients and staff who are suspected of being infected
with Covid-19. From the minutes of the final dialogue
meeting, the National Board of Forensic Medicine stated
that it had four more suspected cases in Stockholm. All
tests for Covid-19 were found to be negative.

3.3 People deprived of their liberty’s
ability to distance themselves
voluntarily from others
The inspections also examined what opportunities in-
mates, detainees and patients had, in accordance with
the Communicable Diseases Act that applies to everybo-
dy, to contribute voluntarily to preventing the spread of
Covid-19 by maintaining a physical distance from others.”

The National Board of Institutional Care

During the inspection of the special residential home
for young people in Tysslinge, it emerged that a resi-
dent with Covid-19 symptoms voluntarily agreed to be
cared for separately from other residents. The staff had
not taken a decision on the placement of this person in
so-called separate care. In the decision after the investi-
gation, Parliamentary Ombudsman Thomas Norling sta-
ted that it should be possible to request that a resident at
an institution takes responsibility for their situation and
voluntarily contributes to counteracting the spread of a
disease dangerous for the general public. He then stated
the following:*

“Separating people who are suspected or confir-
med infected with Covid-19 from others is one of

9 As Parliamentary Ombudsman Katarina Pdhlsson’s investigation covered the
situation early in the pandemic, her decision did not touch on this issue.

10 See the Parliamentary Ombudsman’s decision of 3 September 2020, ref. no.
O 13-2020.

the most important measures that the agency has
to take. Therefore, the premise should be that the
National Board of Institutional Care should provide
a resident with a suspected or confirmed infection
of a disease posing a danger to the public with the
opportunities needed for them to be able to take on
the responsibility that they have under the Commu-
nicable Diseases Act to protect others from the risk
of infection”

The Parliamentary Ombudsman stated that an institution
needs to organise itself to ensure suspected or confirmed
infected people can stay voluntarily separated from oth-
ers within the institution. During this time, the resident
must have access to the necessary health and medical
care. If necessary, the resident .
must be taken toyhospital. The- People with suspec-
re is a great responsibility on
staff to explain to residents
that the measure is not taken shle to be separated
within the framework of his or
her compulsory care. The resi-
dent must be aware that themeasure can only take place
if they consent to it. In the opinion of the Parliamentary
Ombudsman, staff may not subject residents to direct or
indirect pressure by, for example, stating that coercive
measures will be taken if the person does not consent to
the measure. It is also important that staff document that
the person has been separated from others and that this
has taken place at the person’s own request.

The Swedish Migration Agency

At the Parliamentary Ombudsman’s initial meeting with
the Swedish Migration Agency, the agency’s management
stated that all its detention centres had set up special
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so-called quarantine departments where detainees with
suspected or confirmed infections of Covid-19 could be
placed. The management’s view was that staying in such a
department does not entail a restriction of the detainees’
rights and that no decision, therefore, is required for a
placement there.

Parliamentary Ombudsman Per Lennerbrant stated that
the premise should be that a detainee with a suspected
or confirmed infection of a disease posing a danger to
the public is given the opportunities to take the respon-
sibility that they are obliged to take in accordance with
the Communicable Diseases Act. This means that the
Swedish Migration Agency needs to make the necessa-
ry arrangements so that a person suspected of being in-
fected does not reside with other detainees for the time
required to confirm that the detainee does not risk trans-
ferring the infection to others. The Parliamentary Om-
budsman then stated the following:"

“A premise should be that a detainee suspected of
being infected does not reside with a person who
is confirmed as infected. In the preventive work to
prevent the spread of infection, the agency, therefo-
re, needs to ensure that people suspected of being
infected do not spread the infection between each
other but are also not exposed to infection by pe-
ople confirmed as infected. In order to reduce the
risk of the spread of infection, the detainees should,
if possible, be allocated their own living areas and
hygiene facilities and be given the opportunity to
maintain a physical distance in common areas”

11 See the Parliamentary Ombudsman’s decision of 9 October 2020, ref. no. O 18-
2020.

Furthermore, the Parliamentary Ombudsman stated that
the measure of moving a detainee to a quarantine de-
partment may mean that they temporarily reside there
alone. Staff, therefore, need to take measures to ensure
that detainees understand that this is a voluntary measu-
re. It is important that staff document the circumstances
surrounding the measure to move a detainee as well as
the detainee’s willingness to do so.

The National Board of Forensic Medicine
At the time of the inspections of the National Board of
Forensic Medicine’s examination divisions, the division
in Stockholm had had two patients who were suspected
of being infected with Covid-19. They stayed for a limi-
ted time voluntarily in their living areas separate from
other patients. According to the management of the Na-
tional Board of Forensic Medicine, it is preferable for
patients to participate voluntarily in measures taken to
counteract the spread of infection. The management sta-
ted, however, that it would be good to clarify what level
of coercion is possible to take in accordance with the le-
gislation that applies to the National Board of Forensic
Medicine’s activities.

Chief Parliamentary Ombudsman Elisabeth Rynning
stated that the fact that a person has been deprived of
their liberty does not, of course, mean that they are the-

reby considered to lose their .
ability to fulfil the obliga- It is doubtful how far

tions that may be incum- 1t 18 possible to rely on
bent on everyone in socie- voluntariness when a

ty. On the other hand, with person is detained
regard to measures that are

more generally considered as requiring a special legal ba-
sis, in activities such as prison care or other compulsory
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care, it is more difficult to assess to what extent it is pos-
sible to proceed on a voluntary basis. This is especially
true in the case of consent that can be perceived as a wai-
ver of a constitutionally protected right. In the opinion of
the Chief Parliamentary Ombudsman, in such contexts,
there is a significant risk that volunteering will become
an illusion. In the opinion of the Chief Parliamentary
Ombudsman, this applies not least to people with sus-
pected or confirmed mental illnesses, which may affect
their decision-making abilities. The Chief Parliamenta-
ry Ombudsman was, therefore, hesitant concerning the
extent of the possibility to rely on the principles of the
Communicable Diseases Act concerning voluntariness
and personal responsibility, without risking the rule of
law. She then stated the following:*

“However, I perceive it as that the National Board of
Forensic Medicine, in the absence of other alternati-
ves, has allowed people suspected of being infected
to stay voluntarily in their rooms and not be with
other patients. The agency has thus - in accordance
with the principles of the Swedish Communicable
Diseases Act — allowed patients to take their own
responsibility for reducing the risk of the spread
of infection. I have no basis for assessing what the
conditions for any real voluntariness looked like in
these particular cases, but would like to emphasise
the importance of the National Board of Forensic
Medicine taking the necessary measures to ensure,
in such situations and as far as is possible, that the
inmate or patient clearly understands that it is a vol-
untary measure and that it documents the indivi-
dual’s position and what information it is based on.

12 See the Chief Parliamentary Ombudsman’s decision of 15 October 2020, ref.
no. O 21-2020.

3.4 Decisions on separating people
deprived of their liberty from others
People deprived of their liberty have the right to associ-
ate with others. For the activities investigated, different
preconditions apply for the possibility of limiting this

right.

The Prison and Probation Service
In a number of situations, the Prison and Probation Ser-
vice can decide that an inmate should be segregated from
the other inmates. Inmates in a prison may, inter alia, be
temporarily segregated from each other, if this is neces-
sary to maintain order or safety and security. In a peti-
tion to the Government on 8 May 2020, the Swedish Pri-
son and Probation Service highlighted a need to change
the provision in the Prisons Act that allows for inmates
in prisons to be temporarily segregated from others.*?
According to the agency, there was a need to clarify that
such segregation may last for longer than one day if the-
re are special reasons.”* The intention is for the Swedish
Prison and Probation Service to be able to decide on seg-
regation for longer periods of time in order to deal with
large staff losses as a result of the spread of infection. The
agency considered that, in any case, a temporary regula-
tion should be introduced that provided this possibility.
Parliamentary Ombudsman Katarina Pdhlsson emp-
hasised that in a crisis, there are significant risks that
amendments to the law are made in very short timefra-
mes and based on limited preparation, which will restrict
the freedoms and rights of individuals. She stated that
the Swedish Prison and Probation Service already has
far-reaching possibilities under the Prisons Act to place

13 See Chapter 6, Section 5 of the Prisons Act. Other provisions governing segre-
gation were not covered by the petition.

14 See the Swedish Prison and Probation Service’s petition for amendments in
legislation regarding segregation in a prison for reasons of order and security (The
Prisons and Probation Service ref. no. 2020- 6677).
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inmates in segregation in different situations and that an ard of Institutional Care’s special residential home for
young people in Tysslinge,

it was noted that decisions

extension of this possibility would mean a further res-
triction of prisoners” freedoms. She referred to the fact
that the Parliamentary Ombudsmen has, on several oc-

Needs for care due
to Covid-19 are not
covered by the legal

preconditions for
separate care

on separate care due to sus-
casions, highlighted a need to strengthen inmates’ basic pected infection of Covid-19
right to associate with others during the day. In the opi-
nion of the Parliamentary Ombudsmen, there are rea-

sons in both the Prisons Act and the Remand Prisons Act

were justified as necessary
with regard to the person’s

to define the concept of association and to regulate the
scope of inmates’ right to associate with others on a daily
basis, and there needs to be a review of the exceptional
situations in which the Swedish Prison and Probation
Service is able to limit this right. If there is reason to also
investigate the amendment that the Swedish Prison and
Probation Service has petitioned for, all issues should,
in the opinion of the Parliamentary Ombudsman, be
thoroughly analysed in one context.

The National Board of Institutional Care

The National Board of Institutional Care is able to pre-
vent a person from meeting others through a decision
on separate care.'> The agency may decide on such care
if it is required with regard to a resident’s special need
for care, their own safety or the safety of others. Sepa-
rate care must be adapted to a resident’s individual care
needs. A decision on separate care must be assessed con-
tinuously and always reviewed within seven days from
the last review.

In connection with the pandemic, the National Board
of Institutional Care introduced a routine according to
which people who were suspected or confirmed to be in-
fected with Covid-19 would regularly be provided with
separate care. During the inspection of the National Bo-

15 Section 34 a of the Care of Abusers Act, Section 14 a of the Enforcement of
Secure Youth Care Act and Section 15 d of the Care of Young Persons Act.

special need for care. A deci-
sion also stated that staff “experienced” it as if the resi-
dent had agreed to the coercive measure.

Parliamentary Ombudsman Thomas Norling stated that
separate care is a very intrusive measure, and the premise
is that such a decision should correspond to the indivi-
dual having a well-defined need for separate care. The
intention is not that the coercive measure should be a
resort in handling an emergency situation, but that the
need should be foreseeable. The Parliamentary Ombuds-
man further stated:*

“Based on the statements in the preparatory work,
it is clear in my opinion that the provision is aimed
at the need for care that has resulted in the person
being placed in one of the National Board of Insti-
tutional Care’s institutions. The coercive measure,
therefore, must be necessary for the purpose of the
decision in line with the Care of Abusers Act or the
Care of Young Persons Act or in the enforcement
according to the Enforcement of Secure Youth Care
Act to be achieved. The need for care that may ari-
se as a result of a suspected or confirmed infection
of Covid-19 is, therefore, not covered by this legal
condition”

16 See the Parliamentary Ombudsman’s decision of 3 September 2020, ref. no.
O 13-2020.
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The Parliamentary Ombudsman stated that the purpose
of the routine description in the National Board of Insti-
tutional Care’s support document was not aimed prima-
rily at an individual’s need for care. Therefore, the Par-
liamentary Ombudsman was very doubtful that it was
possible to apply the provisions in the manner described
in the document.

Parliamentary Ombudsman Thomas Norling also rai-
sed the issue of segregation. A resident may be segrega-
ted if specifically required because they behave violently
or are so affected by intoxicants that they cannot be kept
in order.”” In the view of the Parliamentary Ombudsman,
it should not be excluded that a situation may arise whe-
re a person, who is suspected or confirmed to be infected
by a disease which poses a danger to the public, through
their own actions constitutes such a danger to other
people that there is reason to take a decision on segre-
gation. In such a case, in the view of the Parliamentary
Ombudsman, the decision cannot target anything other
than averting a hastily arising and potentially dangerous
situation. The National Board of Institutional Care’s op-
portunity to decide on segregation to protect residents
and staff against infection cannot, therefore, in the opi-
nion of the Parliamentary Ombudsman, replace the me-
asures that may need to be taken in accordance with the
Communicable Diseases Act.

The Swedish Migration Agency

The premise is that an alien detained must be able to as-
sociate with other detainees. However, an alien’s freedom
of movement may be restricted if they pose a serious
danger to themselves.”® An alien who is detained and has
reached the age of 18 may be segregated from other de-

17 Section 17 of the Enforcement of Secure Youth Care Act, Section 34 b of the
Care of Abusers Act and Section 15 c first paragraph of the Care of Young Persons
Act.

18 Chapter 11, Section 6 of the Aliens Act.

tainees, if this is necessary for the order and safety on site
or if they pose a serious danger to themselves or others.*

The Swedish Migration Agency’s central document
for how detention centres should act in the event of sus-
pected or confirmed infection of Covid-19 amongst de-
tainees states, inter alia, that staff must make a decision
on restricting the freedom of movement of, or segrega-
ting, detainees who have been found to be infected with
Covid-19. During the inspection of the detention cen-
tre in Flen, information emerged that infected detainees
were to be placed in segregation.

Parliamentary Ombudsman Per Lennerbrant stated
that he did not rule out that a situation may arise whe-
re a detainee, who is suspected or confirmed as infected
with a disease posing a dang-
er to the public, for example
to Covid-19 are not
covered by the legal

preconditions for

separate care

through behaviour that risks
exposing others to infection,
poses such a danger that the
legal preconditions exist to
take a decision on segrega-
tion. In such a case, the decision can only aim at aver-
ting a hastily arising and potentially dangerous situation.
Therefore, the agency must not regularly take decisions
on segregation as an infection control measure. In the
opinion of the Parliamentary Ombudsman, the possibi-
lity to take a decision on segregation or other restrictions
of the freedom of movement cannot replace the measu-
res that may need to be taken on the basis of the Com-
municable Diseases Act.

The National Board of Forensic Medicine
For the majority of the National Board of Forensic Med-
icine’s patients at the agency’s examination divisions, the

19 Chapter 11, Section 7 of the Aliens Act.
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Remand Prisons Act’s provisions on coercive measures
apply. A patient may be segregated if it is deemed neces-
sary for security reasons.® The legislative history of the
act shows that, for example, it may be necessary to seg-
regate a patient if there is a risk of flight or escape, or if
the patient is violent or under the influence of drugs.”* A
patient cared for under the Forensic Psychiatric Care Act
may be kept in segregation only if it is necessary because
the patient, through aggressive or disruptive behaviour,
seriously impedes the care of other patients.>

Chief Parliamentary Ombudsman Elisabeth Rynning
stated that the Remand Prisons Act’s provisions on seg-
regation are applicable in more situations than the cor-
responding provisions in the Forensic Psychiatric Care
Act. The Chief Parliamentary Ombudsman found that
it cannot be excluded that a patient with a suspected or
confirmed Covid-19 infection acts in such a way that it
is necessary, for security reasons, to separate them from
other patients in accordance with the Remand Prisons
Act. Situations may also arise where a patient with su-
spected or confirmed infection, through aggressive or
disruptive behaviour, seriously impedes the care of other
patients, and that there may therefore be the necessary
preconditions for a decision on segregation with support
of the Forensic Psychiatric Care Act. The Chief Parliame-
ntary Ombudsman then stated the following:*

“I would like to emphasise that, regardless of the re-
gulations that the National Board of Forensic Medi-
cine applies, this concerns dealing with a dangerous

20 Chapter 5, Section 2 of the Remand Prisons Act.

21 See Government Bill. 2009/10: 135 pp. 186.

22 Section 8, first paragraph of the Forensic Psychiatric Care Act (1991:1128),
with reference to Section 20, first and second paragraphs of the Compulsory
Psychiatric Care Act (1991:1128).

23 See the Parliamentary Ombudsman’s decision of 15 October 2020, ref. no.
O 21-2020.

situation and segregation cannot, for example, re-
place the measures that may need to be taken in
accordance with the Communicable Diseases Act”

Thereafter, Chief Parliamentary Ombudsman Elisabeth
Rynning stated that a decision on segregation according
to the Communicable Diseases Act has a wider pur-
pose than just protecting others from infection, as the
intention is that it should also provide an opportunity
to provide the person separated, inter alia, the care they
need. Furthermore, courts decide on segregation and
such decisions must be made on a more comprehensive
basis than what usually forms the basis for a decision on
segregation. She stated that these circumstances further
clarify that a possible decision to segregate a patient tem-
porarily does not mean that the examination that must
occur in accordance with the Communicable Diseases
Act can be omitted. Due to this, the Chief Parliamentary
Ombudsman stated the following:>*

“Until the end of my investigation in July 2020, the
National Board of Forensic Medicine had not taken
a decision to segregate an inmate or patient due to
Covid-19. At the final dialogue meeting, the mana-
gement stated that if this occurs, an infectious dise-
ases doctor will be contacted, so that they can deci-
de on temporary isolation or apply for isolation in
accordance with the Communicable Diseases Act.
I would like to emphasise the importance of such
contact taking place urgently”

24 See the Parliamentary Ombudsman’s decision of 15 October 2020, ref. no.
O 21-2020.
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4 People deprived of their liberty belonging to an at-risk group

in cases of infection

Each of the investigated agencies may be responsible for
people deprived of their liberty who are at risk of contrac-
ting a serious illness if they are infected with Covid-19.
These are people who are particularly vulnerable due to,
for example, age or underlying illnesses. These people are
dependent on the agencies taking the appropriate mea-
sures to protect them against the spread of infection.

4.1 At-risk groups for serious illness

The Public Health Agency of Sweden has published in-
formation on its website detailing how certain groups
can have more severe symptoms if infected with Covid-
19.' For example, they can suffer from pneumonia and
have difficulty breathing. An important factor is the age
of the infected person and the older the person, the gre-
ater the risk of serious illness and death. If the person
also has other underlying illnesses, the risk increases fur-
ther. According to the Public Health Agency of Sweden’s
general advice to avoid the spread of Covid-19, which
applied during the spring and summer of 2020, people
over the age of 70 and those belonging to other at-risk
groups should, inter alia, limit their social contacts and
avoid places where people gather.

1 See https://www.folkhalsomyndigheten.se/smittskydd-beredskap/utbrott/ak-
tuella-utbrott/Covid-19/skydda-dig-och-andra/rad-och-information-till-riskgrup-
per/ (read on 3 September 2020).

2 See the Public Health Agency of Sweden's regulations and general guidelines
(HSLFES 2020: 12) on everybody’s responsibility to prevent infection of Covid-19
etal.

4.2 Measures to protect people deprived of
their liberty who belong to an at-risk
group

The Parliamentary Ombudsmen’s investigations show
that the Prison and Probation Service, the Swedish Mig-
ration Agency, the National Board of Forensic Medicine
and the National Board of Institutional Care have ac-
ted differently with regard to the measures implemen-
ted to identify which people belong to an at-risk group
for Covid-19 infection and the special measures taken
to protect them. During the spring of 2020, the Prison
and Probation Service had taken the most far-reaching
measures.

The Prison and Probation Service

At the beginning of April 2020, the management of the
Prison and Probation Service estimated that between 600
and 700 of all inmates in its remand prisons and prisons
belonged to one of the groups who risk becoming serio-
usly ill if infected with Covid-19. Of these, between 160
and 170 inmates belonged to risk group 1 or 2.3 At the
outbreak of Covid-19, the Prison and Probation Service
developed a strategy for separating inmates who belong
to an at-risk group from other inmates. In the routine the
following, inter alia, was stated:

3 Risk group 1 includes inmates over the age of 70 and those with a vulnerable
general condition and/or with treatment that suppresses the immune system. Risk
group 2 includes inmates over the age of 60 with complicated diseases such as
heart/lung disease, diabetes, cancer and/or high blood pressure.
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“If the preconditions exist — place inmates from
at-risk groups in a department which other inma-
tes do not access. What is then decisive concerning
whether these at-risk inmates should be physically
close to one another or be spread out in the faci-
lity depends on access to a toilet in the living area.
It is not preferable for inmates from at-risk groups
to share a toilet with others. If it is not possible to
protect clients from at risk groups through differen-
tiation - strive to ensure they maintain a distance of
at least 2 metres from other clients. ¢

<

During the investigation, it emerged that there was over-
crowding in the remand prison and prison system, and
inmates stated that they could not maintain a physical
distance from others. Parliamentary Ombudsmen Katari-
na Pdhlsson stated that it appeared difficult for the Prison
and Probation Service to protect inmates who belong to
an at-risk group in other ways than differentiating them
from other inmates. During the inspection of Beateberg
prison, it emerged that inmates belonging to at-risk
groups were given the opportunity to stay in a special
department. However, the Parliamentary Ombudsman
was concerned that information had emerged that, in
Hall prison, inmates who were in an at-risk group had
been offered the chance to stay in a department in the
prisons high-security unit (Fenix). These are depart-
ments that are designed to be able to receive inmates in
cases where the Prison and Probation Service has made a
special decision on a security placement. This is the most
closed and restrictive environment within the prison re-
gime, and the Parliamentary Ombudsman has previous-
ly directed serious criticism at the Prison and Probation

Service for using these departments for placing inmates
for reasons other than security.*

In the questionnaire provided by the Parliamentary
Ombudsman to inmates in, inter alia, Hall prison, one
inmate gave the following description:

“I declined because of the restrictive environment
staying there would entail. Walks in exercise yards
with grid cages, no chance to exercise, no sports
hall, no work or occupational activity and we would
live there together with a maximum of 6 people in
the department. This includes people who cannot
speak Swedish. I would also lose my regular place
here at Hall, which means that I would remain in
the “bunker” indefinitely. That is why I said NO.”

During the Parliamentary Ombudsman’s inspection of
the prison, it emerged that all the inmates except one re-
fused a placement in the Fenix building. Parliamentary
Ombudsman Katarina Pdhlsson stated that there existed
a fear among inmates that they would lose their regular
places and as a result remain in the department. Fur-
thermore, she also questioned whether the measure was
compatible with the Prisons Act’s basic provision that a
controlling or coercive measure may only be used if it is
in reasonable proportion to the purpose of the measure.
If a less intrusive measure is sufficient, it must be used.
She then stated the following:

“In order to achieve the desired purpose, it would
have been sufficient to place inmates who belong to
an at-risk group in a regular department. The Prison

4 Seeref. no. 6384-2014 in the Parliamentary Ombudsmen Annual Report
Summary 2015/16..

5 See the Parliamentary Ombudsman’s decision of 30 June 2020, ref. no. O 12-
2020.
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and Probation Service’s measure unfortunately re-
sulted in inmates refusing to be differentiated from
other inmates, despite the fact that the agency had
made the assessment that a need for this existed. As
a result, these inmates have received less protection
than inmates in a similar situation who are placed
in other prisons. This is serious and I am critical of
how the Prison and Probation Service has handled
this situation. “

In the opinion of Parliamentary Ombudsman Katarina
Péhlsson, the Prison and Probation Service needs to take
immediate measures to ensure that inmates belonging to
an at-risk group are given the chance to stay in a depart-
ment in the security class in which they are usually pla-
ced but separate from other inmates who do not belong
to an at-risk group.

The National Board of Institutional Care

It is not uncommon for people who receive care under
the Care of Abusers Act to be in poor physical condition
and suffer from various illnesses caused by long-term
addiction. There is a risk that these people will be seve-
rely affected by Covid-19 infection. At the inspection of
the special residential home for substance abusers Hor-
no, it emerged that staff had knowledge of which people
belonged to an at-risk group. However, these people stay-
ed together with the others. Prior to the final dialogue
meeting with the management of the National Board of
Institutional Care, the agency was asked how many re-
sidents as of 1 June 2020 belonged to an at-risk group.
In its response, the National Board of Institutional Care
stated that it could not answer the question as it did not
have the full knowledge of all its residents’ possible so-
matic diseases.

At the closing dialogue meeting, the management of
the National Board of Institutional Care stated that pe-
ople who suffer from alcohol dementia or other demen-
tia conditions, liver, kidney or heart failure or who have
problems with the trachea are usually placed in the spe-
cial residential home for substance abusers Ostfora, or in
the in departments in Ekebylund in the special residenti-
al home for substance abusers Rebecka/Ekebylund. This
placement routine was not introduced due to Covid-19.
Further, the management of the National Board of In-
stitutional Care stated that it had not made a complete
survey of which residents in youth care might belong to
an at-risk group.

In his decision, Parliamentary Ombudsman Thomas
Norling referred to Patliamentary Ombudsman Kata-
rina Pdhlsson’s statement that it appeared difficult for
the Prison and Probation Service to protect this at-risk
group of inmates in any other way than by differentiating
them from other inmates. In the opinion of Parliamen-
tary Ombudsman Thomas Norling, the same reasoning
applied regarding residents in homes operated by the
National Board of Institutional Care. He then stated the
following:*

“For this reason, the National Board of Institutional
Care must immediately remedy the shortcoming
resulting in the agency thus far lacking routines
for how this group of residents should be protected
from Covid-19 infection. I have previously stated
that information has emerged of overcrowding at
some of the National Board of Institutional Care’s
institutions and that it is, therefore, difficult for resi-
dents and staff to maintain a physical distance. For

6 See the Parliamentary Ombudsman’s decision of 3 September 2020, ref. no.
O 13-2020.
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this reason, the National Board of Institutional Care
placing these people in special departments seems
to be the only reasonable measure to take”

The Swedish Migration Agency

At the Parliamentary Ombudsman’s concluding dialogue
meeting with the management of the Swedish Migration
Agency, the management stated that it is the task of the

Flen detention centre is also applied at other deten-
tion centres”

The National Board of Forensic Medicine

In the dialogue meetings with the management of the
National Board of Forensic Medicine, it stated that the
agency has a good knowledge of patients’ medical condi-
tions even before they are admitted. Their conditions are

The detention centre public health service to
identify detainees who

should have a routine | ion¢ elong to an at-
for identifying detainees risk group. There is no

who belong to an at-risk prior information if a
group new arrival belongs to

also checked during the daily rounds which are carried
out Monday to Friday. At the time of the inspections,
however, the National Board of Forensic Medicine had
not taken any special measures to protect patients who
belong to an at-risk group in the event of Covid-19 in-
fection. After the final dialogue meeting with Chief Par-

an at-risk group. When
a detainee arrives at a detention centre, they are asked
about their state of health. During the inspections of the
detention centres, it was noted that the detention centre
in Flen had a clear routine for identifying and treating
detainees belonging to an at-risk group. At the detention
centre in Marsta, staff did not know if there were any
special routines for the placement or treatment of at-risk
groups. Parliamentary Ombudsman Per Lennerbrant sta-
ted that the Swedish Migration Agency did not have an
agency-wide routine for the treatment of detainees who
belong to an at-risk group for Covid-19. For this reason,
he stated the following:’

“In order to ensure the safety and security of de-
tainees during their stay in a detention centre, in
my opinion it is a reasonable requirement that the
Swedish Migration Board takes measures to ensure
that a routine corresponding to that applied at the

7 See the Parliamentary Ombudsman’s decision of 9 October 2020, ref. no. O
18-2020.

liamentary Ombudsman Elisabeth Rynning, the National
Board of Forensic Medicine stated that it had adopted a
routine for how patients belonging to an at-risk group
should be treated. The Chief Parliamentary Ombudsman
stated in her decision that it was positive that the agency
now has a documented routine for how its staft should
act in these situations.
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5 The possibilities of keeping a physical distance and providing
information to people deprived of their liberty

An important element in the Public Health Agency of
Sweden’s recommendations on how everybody should
behave to reduce the risk of Covid-19 infection is to keep
a physical distance from other people. The recommenda-
tion applies to everybody and, as such, not only to people
showing symptoms that may indicate Covid-19 infec-
tion. A general premise during the spring and summer
of 2020 was that the minimum suitable physical distance
was between one and two metres.

5.1 Physical distance

The Prison and Probation Service

In the questionnaire that the Parliamentary Ombuds-
men distributed in remand prisons and prisons, several
inmates expressed the view that the Prison and Proba-
tion Service had not taken sufficient measures to prevent
the spread of infection. The complaints concerned, inter
alia, overcrowding in the agency’s premises, which ma-
kes it difficult to maintain a physical distance. An inmate
at Faringso prison provided the following description:

“Staff members do not use protective equipme-
nt such as gloves/masks to protect us clients. Why
does the prison ignore the Public Health Agency of
Sweden’s instructions? We do not keep our distan-
ce, on several occasions we have had to ask staff to
keep a distance. Social gatherings are held in a small
space, even though we do not want that. But the ma-
nagement has decided that these (activities) should
continue.”

Parliamentary Ombudsman Katarina Pdhlsson stated
that so many thoughts of inmates had had been expres-
sed on this that, in her opinion, there were reasons for
the Prison and Probation Service to review which mea-
sures needed to be taken to ensure that both inmates and
staff could follow the Public Health Agency of Sweden’s
advice. Due to the strained occupancy situation, the Pri-
son and Probation Service regularly double-occupies
cells in remand prisons and prisons. Inmates in a remand
prison should, as a rule, be placed in a single cell, but two
or more inmates may be placed in the same cell if this is
necessary for reasons of lack of space or some other spe-
cial reason.! There is no corresponding provision in the
Prisons Act. It follows from the European Prison Rules,
however, that inmates should normally be accommoda-
ted in their own cell during the night unless it is pre-
ferable for them to share . Shared accommodation may
only occur if it is suitable for this purpose and shared by
inmates who are suitable to be placed together. As far as
possible, inmates shall be given a choice before they have
to share a sleeping space with others.

In the questionnaire distributed by the Parliamentary
Ombudsmen to inmates, 12 per cent of those who res-
ponded stated that they had shared a cell with another
inmate. An inmate at Svartsjo prison made the following
comment:

1 Chapter 2, Section 1 of the Remand Prisons Act.

2 Seerules 18.5 to 18.7, European Prison Rules. The prison rules are, inter alia,
applicable to anyone detained by a judicial authority or detained as a result of a
judgment (Rules 10.1 and 10.3).
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“Visits and leave have been withdrawn due to the
spread of infection, i.e. a risk and safety aspect. But
new inmates from the outside continue to pour in.
Personally, I was forced to spend [a number of days]
in a shared cell with a person newly admitted. Then
it is no longer about safety and risk, it is for the be-
nefit of the Prison and Probation Service. The staff
come and go, as do handymen and other workers.
There does not seem to be any risk with this, but it is
these people who will bring the infection in”

Parliamentary Ombudsman Katarina Pdhlsson stated
that she had difficulty seeing how inmates who double
occupy a normal-sized cell should be able to maintain
the necessary physical distance. Referring to the fact that
infected people may only have vague or atypical sympt-
oms, the Parliamentary Ombudsman stated that it was
not sufficient for the Prison and Probation Service to
intervene and remove a person from a double-occupied
cell when an inmate shows clear symptoms of infection.
She further emphasised that situations can also arise
when an inmate begins to show symptoms after being
locked up for the night and that the fellow inmate, the-
refore, risks having to spend a long time with an inmate
who may well be infected with Covid-19.

In the view of Parliamentary Ombudsman Katari-
na Pdhlsson, there was reason to question whether the
double occupancy of cells during the current conditions
are compatible with the European Prison Rules. The
double occupancy of cells exposes inmates to unneces-
sary risks and is not compatible with the requirement
for physical distancing. The Parliamentary Ombudsman
further doubted whether the double occupancy of cells
is compatible with the requirement that inmates be tre-

ated with respect for their human dignity and with an
understanding of the special difficulties associated with
deprivation of liberty.’ In the view of the Parliamentary

Ombudsman, the Prison There must not be

and Probation Service doubl £
should immediately take ouble occupancy o

measures to ensure there CElls where inmates can-
is no double occupancy not maintain a physical
of cells where it is not {jstance to one another
possible for inmates to

keep the necessary physical distance. In the view of the
Parliamentary Ombudsman, a newly admitted person
should not be placed directly into a cell together with
another inmate.

The National Board of Institutional Care
During the spring inspections, information emerged that
people deprived of their liberty and staft had difficulty
maintaining a physical distance to others. At the closing
dialogue meeting, the management of the National Bo-
ard of Institutional Care stated that the premise is that
people deprived of their liberty should limit themselves
to staying in their own department. The objective is also
that staff should only work in one department. Contacts
between departments are limited and the agency consi-
ders each department as a household. For this reason, the
National Board of Institutional Care had assessed there
to be no need to recommend that its institutions should,
for example, rearrange furniture so that residents and
staff could maintain a distance to one another.
Parliamentary Ombudsman Thomas Norling stated that
he did not share the National Board of Institutional Ca-
re’s view that it is possible to equate a department with

3 Chapter 1, Section 4 of the Prisons Act and Chapter 1, Section 4 of the Re-
mand Prisons Act.
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a household. Everyday a department receives a number
of staff who are otherwise out in the community when
not working. Furthermore, the pandemic had not resul-

The National Board of ted in a general halt
Institutional Care needs

to take measures so that

residents and staff are able
to follow the Public Health re, came in contact
Agency of Sweden’s recom- with  significantly
mendations more people in their

to new admissions.
As such, residents at
the National Board
of Institutional Care’s
institutions, therefo-

“home environment”,
and they were exposed to a higher risk of infection than a
person would normally be in their home. The Parliamen-
tary Ombudsman stated that the National Board of Insti-
tutional Care should immediately review what measures
it must take in order for residents and staff to be able
to follow the Public Health Agency of Sweden’s general
advice and recommendations.

The Swedish Migration Agency

During the inspections of the detention centres in Flen
and Mirsta, information emerged from both detainees
and staff that maintaining a physical distance from one
another had been difficult to achieve. As a general rule,
detainees share a living area with one or more other de-
tainees. It emerged that six detainees were placed in the
same living area at the detention centre in Mairsta. If a
detainee was suspected of being infected with Covid-19,
they were placed in their own living area at specially set
up quarantine departments. The management of the
Swedish Migration Agency stated that the possibility for
detainees to keep a physical distance had increased be-

cause the number of places in the detention centre had
been temporarily reduced.

Parliamentary Ombudsman Per Lennerbrant stated that
it should not be excluded that detainees share living are-
as even during an ongoing pandemic. A prerequisite for
this is the Swedish Migration Agency taking the necessa-
ry measures required for detainees to be able to maintain
a physical distance from one another. The Parliamentary
Ombudsman called on the Swedish Migration Agency
to take note of this information and, for example, seek
support from infection control experts in the various re-
gions for assessments of what is an acceptable number
of detainees in, for example, a shared living area or how
physical distance can be maintained in other ways.

The National Board of Forensic Medicine

During the inspections of the National Board of Forensic
Medicine’s examination divisions, it emerged that there
had been difficulties for patients to maintain a physical
distance from one another, for example when they queu-
ed for meals. In the spring of 2020, the National Board of

The National Board of
Forensic Medicine took
measures which meant
patients were able follow
to eat their meals in the Pyublic Health Agency
their rooms. Further- >
of Sweden’s recommen-
dations

Forensic Medicine in-
troduced a temporary
routine whereby staff
urged patients at both
examination divisions

more, the National Bo-
ard of Forensic Medi-
cine temporarily made it possible for patients to watch
TV in their rooms even during the day. At the division
where there were problems with maintaining distances
to one another whilst being served food, the agency
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made markings on the floor to make it easier for patients
to maintain a distance to one another in the queue. Chief
Parliamentary Ombudsman Elisabeth Rynning stated that
the National Board of Forensic Medicine had taken me-
asures to make it possible for both patients and staff to
follow the Public Health Agency of Sweden’s recommen-
dations. She stated that it was positive that the agency
was actively trying to find ways to improve conditions.
Part of the National Board of Forensic Medicines in-
vestigations consists of staff observing patients’ social
interactions. These observations are described in notes.
Prior to the change, the National Board of Forensic Med-
icine feared that the quality of these observations would
deteriorate if the patients were given a greater opportu-
nity to spend time by themselves. However, the National
Board of Forensic Medicine’s management stated that the
quality of these observation notes, in the opinion of the
staff, had not been affected. It was also stated that a pro-
ject had been initiated with the aim of reviewing the qu-
ality of the observation notes made during the pandemic.

5.2 Information to people deprived of their
liberty

Each of the agencies investigated are obliged to keep the
people under their responsibility informed concerning
the conditions of their deprivation of liberty. This in-
formation can be with regard to, inter alia, their rights
during the deprivation of liberty but also what obliga-
tions they may have. The fact that people deprived of
their liberty receive correct information is a prerequisite
for them to be able to exercise their rights.

The Prison and Probation Service
In the questionnaire that the Parliamentary Ombudsman
provided to inmates in the prisons and remand prisons,

a majority (65 per cent) of those who responded stated
that they had not received any special information from
the Prison and Probation Service concerning Covid-19.
A majority (67 per cent) also stated that they did not
know what measures the agency had taken to prevent the
spread of infection. A quarter (25 per cent) stated that
they did not know if they belonged to an at-risk group
that could suffer greater upon infection of Covid-19.

When the Prison and Probation Service introduced
restrictions on visits and leave, the agency also produ-
ced some written information regarding Covid-19. Ac-
cording to the agency, it was primarily for the staff who
had daily contact with inmates to be responsible for
communicating relevant information orally. Due to this,
Parliamentary Ombudsman Katarina Pdhlsson stated the
following in her decision:*

“In my opinion, such an approach requires that staff
be aware of their obligation to provide information,
be knowledgeable concerning what information is
to be provided and that they regularly inform and
also ensure that inmates absorb the information.
The questionnaire provided to inmates shows that
there is a clear discrepancy between the Prison and
Probation Service’s ambition and the result it has
achieved in this regard”

In the questionnaires, inmates stated that they lacked in-
formation concerning, inter alia, what measures the Pri-
son and Probation Service is taking to prevent the spread
of infection, how long the current situation would last,
what measures the Prison and Probation Service takes if
an inmate was suspected of being infected with Covid-19,

4 See the Parliamentary Ombudsman’s decision of 30 June 2020, ref. no. O 12-
2020.
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and what measures staff take to ensure that they do not
bring the virus into a remand prison or prison. An inma-
te at the Svartsjo prison made the following comment:

“The Prison and Probation Service has been incre-
dibly bad at providing information about the situ-
ation, what happens with leave, visits etc. Most of
the information is about washing your hands. The
prison staff, who are unqualified, cannot provide
information about basically anything. [One of the
Prison and Probation Service junior managers] at
Svartsjo has held one good information meeting in
each department”

The Parliamentary Ombudsman’s questionnaire also re-
vealed that some inmates had received incorrect infor-
mation. Inmates at Faringso prison stated that they had
been informed that they were forbidden from applying
for leave. At Hall prison, one inmate stated that he had
been informed that hospitals did not accept patients
who were infected with Covid-19 at all. There were also
reports that staff at Hall prison had answered inmates’
questions with “we do not know more than you” or “we
do not know”. The importance of correct information
was captured by an inmate at Hall prison who made the
following comment in the questionnaire:

“Then I think that inmates with symptoms may be
reluctant to say anything as no one knows what hap-
pens if you are carrying the virus, if we would be
locked up or put in solitary [segregation cell; Par-
liamentary Ombudsman’s note], everything is so
terribly unclear. Then, we inmates must get more
info about what the symptoms might be. There are
inmates who [neither] speak Swedish nor English

and therefore cannot follow news updates, teletext,
etc. I mean, if I do not get any info from staff or
healthcare personnel here at the prison then how
can those who cannot understand the language get
information. There is at least one person in every
department here [in the building] who cannot make
himself understood nor understand the informa-

>

tion we receive through the media.’

Parliamentary Ombudsman Katarina Pdhlsson stated
that this information showed the danger of inmates re-
ceiving poor or limited in- A lack of knowledge
formation, as well as inter-
preters not being used to a

sufficient extent. This lack

general feeling of anxiety.  jnmate not disclosing

An anxiety or ignorance .
v or s their symptoms

concerning the measures
taken by the Prison and Probation Service in the event of
a suspected or confirmed infection can lead to inmates
being reluctant to make it known in the event they deve-
lop symptoms. This, in turn, can result in a spread of the
infection with devastating consequences.

At the concluding dialogue meeting, the management
of the Prison and Probation Service stated that it would
take the results of the questionnaire into account and
would consider the need to produce further written in-
formation. Parliamentary Ombudsman Katarina Pdhls-
son welcomed this. She further stated that primarily the
information should be provided in writing. As such, in-
mates would have the opportunity to read the informa-
tion in peace and quiet and, if necessary, return to the in-
formation sheet and ask questions. Written information
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also helps to reduce the risk of misunderstandings. The
Parliamentary Ombudsman finally stated that individual
prisons have chosen to produce their own written infor-
mation. In the view of the Parliamentary Ombudsman, it
was unsatisfactory that the Prison and Probation Service
did not have a uniform approach. She also highlighted
the need to follow up on whether inmates understood the
information and have clear routines with instructions on
who is responsible for disseminating information.

The National Board of Institutional Care

During the inspection of the special residential home for
young people Tysslinge, all of the residents that the Par-
liamentary Ombudsmen’s employees spoke to stated that
they had received oral
information concerning
Covid-19. The written
information they recei-
ved referred to instruc-
tions for hand washing.

Agency of Sweden’s in-
formation may need to
be supplemented with

, ) During the inspection
Agency's OWN OPErations of the special residential
home for substance abusers Horno, however, several re-
sidents stated that they had not received any information
from the National Board for Institutional Care regarding
Covid-19. One resident stated that he had received oral
information.

Another resident stated that the only information he
had received on arrival at the special residential home for
substance abusers was that one should not hold hands
with others. Another resident stated that he received in-
formation concerning visitor restrictions from other re-
sidents and not from staff.

At the closing dialogue meeting, the management of
the National Board for Institutional Care stated that

the premise was that its institutions should, if necessa-
ry, print out information on Covid-19 from the Public
Health Agency of Sweden’s website. Parliamentary Om-
budsman Thomas Norling stated the following:s

“I have no objection to such an approach. The
[Public Health Agency of Sweden] is an expert au-
thority on public health issues and has a compre-
hensive knowledge of Covid-19 and the ongoing
outbreak. It seems reasonable that other agencies
use this resource instead of producing their own
information material. However, individual agencies
usually need to supplement this more general infor-
mation with details on what the outbreak of the di-
sease entails and the consequences for its own ope-
rations. When designing the information material,
the agency must consider who the information is
aimed at, for example children and young people.

Parliamentary Ombudsman Thomas Norling also stated
that the people deprived of their liberty should primarily
receive information in writing.

The Swedish Migration Agency

During the inspections of the detention centres in Flen
and Mirsta, it emerged that some detainees had received
information orally concerning Covid-19 from staff, but
also that only some of them had received information in
writing. The information mainly concerned how to wash
your hands and general hygiene. It also emerged that de-
tainees at Flen detention centre interpreted information
for other detainees regarding the visiting restrictions that
had been introduced at the Swedish Migration Agency’s
detention centre. The agency had also produced an in-

5 See the Parliamentary Ombudsman’s decision of 3 September 2020, ref. no.
O 13-2020.
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formation sheet regarding the restriction of visits. It con-
tained brief information that the possibility of receiving
visits had been limited.

During the inspection of the detention centre in Mér-
sta, it emerged that detainees were concerned that it was
unclear to them what a placement in quarantine or seg-
regation due to suspected Covid-19 would entail. There
were also reports that detainees at the detention centre
had had symptoms of Covid-19, such as a cough and
fever, for several days but did not tell this to the staff or
the nurse at the detention centre.

At the closing dialogue meeting, the management
of the Swedish Migration Agency stated that detainees
had mainly received information orally during the re-
sidents’ meetings that were held every week in the de-
tention centre. Like the National Board of Institutional
Care and the National Board of Forensic Medicine, the
Swedish Migration Agency used the Public Health Agen-
cy of Sweden’s information material to inform inmates
concerning how they should act to reduce the risk of in-
fection. The material is translated into a variety of lang-

An inmate hiding uages. Parliamentary Om-

symptoms due to a lack budsma.n Per Lenn?rbmnt
. . emphasised the impor-

of information canlead , =~ ¢ 4o being

to serious CONSEqUENCES given all the relevant in-
formation concerning Covid-19. It is a necessity for the
detainees to be able to both exercise their rights and take
appropriate measures to protect themselves and others
from infection. Like Parliamentary Ombudsman Thomas
Norling and Parliamentary Ombudsman Katarina Pihls-
son, Parliamentary Ombudsman Per Lennerbrant argued
that information should first and foremost be provided
in writing. He then stated the following:®

6 See the Parliamentary Ombudsman’s decision of 9 October 2020, ref. no. O 18-

“An example of the importance of providing correct
information is shown from the details emerging
that detainees at the detention centre in Mérsta had
not understood what a placement in a quarantine
department actually meant and that they had not
mentioned that they had symptoms of Covid-19.
The fact that individual detainees choose to hide
symptoms can have very serious consequences for
themselves, fellow detainees and staft as well as the
possibility of operating the detention centre in a
safe manner. Due to this, I would urge the Swedish
Migration Agency to produce written information
material that clearly states how the agency acts in
connection with suspected or confirmed outbreaks
of Covid-19”

The National Board of Forensic Medicine

In the Parliamentary Ombudsman’s questionnaire, pa-
tients in the National Board of Forensic Medicine’s ex-
amination divisions were asked, inter alia, about what
information they had received from the agency regar-
ding Covid-19. Of the patients who responded to the
questionnaire, 39 per cent stated that they lacked some
form of information and as many responded that they
did not. Furthermore, 72 per cent of the patients who
responded to the questionnaire stated that they did not
know what measures the agency had taken to prevent the
spread of infection. At the closing dialogue meeting, the
management of the National Board of Forensic Medicine
stated that patients should have access to the same in-
formation as everyone in society concerning Covid-19.
The agency informed patients at the initial conversation
upon arrival concerning the obligation to follow the
Public Health Agency of Swedens recommendations,
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etc. As of the last week of June 2020, the National Bo-
ard of Forensic Medicine had posted some information
material from the Public Health Agency of Sweden on
its departments’ notice boards. Furthermore, the exami-
nation division in Stockholm used information material
produced by Region Stockholm. In her decision, Chief
Parliamentary Ombudsman Elisabeth Rynning stated that
she had no objection to the National Board of Forensic
Medicine choosing to use information material produ-
ced by, inter alia, the Public Health Agency of Sweden.
She further stated that the National Board of Forensic
Medicine might, however, need to supplement this more
general information with, inter alia, what measures the
agency is taking to prevent the spread of infection.

At the closing dialogue meeting, the management of
the National Board of Forensic Medicine stated that pa-
tients were not informed of what measures the agency
would take if a patient became infected. The reason for
this was that the National Board of Forensic Medicine
deemed there to be a risk that patients would not dare to
say that they had symptoms if they knew that it could lead
to them being separated from the other patients. Chief
Parliamentary Ombudsman Elisabeth Rynning stated
that a fundamental element of the Swedish strategy for
reducing the spread of Covid-19 is that everybody takes
their personal respon-

port from the agency that deprives them of their liberty
in order to be able to contribute to reducing the spread of
infection. The patients and the agency can as such, in the
view of the Chief Parliamentary Ombudsman, be said
to be dependent upon one another in achieving the best
results in the efforts that should be made to prevent the
spread of infection. Such cooperation must be based on
a sense of mutual trust that all the parties concerned will
take the necessary measures. Thereafter, the Chief Parli-
amentary Ombudsman stated the following:”

“An important aspect of this is that patients feel sure
the agency is doing all it can to protect them from
possible infection. For these reasons, I believe that
an agency must be generous in its provision of in-
formation concerning what measures may be taken
in different situations. At the same time, it is impor-
tant that information is provided in such a way that
it is not perceived as a threat or some unauthorised
pressure. In my view, the National Board of Forensic
Medicine should review the way in which the pro-
vision of information to patients can be improved.”

An agency must be ge-
nerous in its provision of
information concerning
which measures may be

sibility. Even a person
deprived of their liber-
ty, depending on their
ability, must be expec-

taken ted to help prevent the
spread of infection.
The fact that a person is deprived of their liberty means
that situations may arise where they are in need of sup- 7 See the Parliamentary Ombudsman's decision of 15 October 2020, ref. no.
O 21-2020.
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6 Restrictions on visits and leave

Each of the agencies investigated have — with the aim
of reducing the spread of Covid-19 - introduced res-
trictions on the opportunities people deprived of their
liberty have to receive visits. Some of the agencies have
also limited the possibilities for people deprived of their
liberty to spend time outside of the institution in which
they are placed.

6.1 Opportunities to receive visits

The Prison and Probation Service may limit an inmate’s
opportunity to receive a visit if it poses a risk to, inter
alia, safety and security. The National Board of Forensic
Medicine may do the same with regard to patients cove-
red by the Remand Prisons Act.” The Swedish Migration
Agency may restrict visits in special cases if it is deemed
to create difficulties for the activities within a detention
centre.> The three agencies may therefore, in individual
cases, limit the opportunities for people deprived of their
liberty to receive visits.

This should be compared with the National Board of
Institutional Care which - in addition to restricting visits
in individual cases - can decide on more general visiting
restrictions in relation to people deprived of their liberty
under the Care of Abusers Act and the Care of Young
Persons Act.’ The agency may limit visits to one or more
institutions if it is deemed necessary with regard to, inter

1 Chapter 7, Section 1 of the Prisons Act and Chapter 3, Section 1 first para-
graph of the Remand Prisons Act.

2 Chapter 11, Section 4 first paragraph of the Aliens Act.

3 Section 15 a of the Care of Young Persons Act and Section 33 a of the Care of
Abusers Act state, inter alia, that visits may be refused or limited if they pose a risk
to the care or order at the home.

alia, the risk of transmission of infection. The National
Board of Forensic Medicine also has the opportunity to
decide on general visiting restrictions in relation to pa-
tients who receive care in accordance with the Forensic
Psychiatric Care Act.*

The National Board of Institutional Care, however,
does not have the possibility to decide on general visiting
restrictions in relation to young people who receive care
under the Enforcement of Secure Youth Care Act. In the-
se cases, the National Board of Institutional Care - simi-
lar to what applies to the Prison and Probation Service,
the Swedish Migration Agency and the National Board
of Forensic Medicine in relation to the majority of the
people deprived of their liberty - must decide in each in-
dividual case to limit a person’s ability to receive visits. A
young person may be refused a visit if it is necessary with
regard to maintaining order or security within a special
residential home for young people or if it could nega-
tively affect the young person’s rehabilitation back into
society or otherwise be detrimental to them or others.’

The Prison and Probation Service

The Prison and Probation Service has a system in place
that means that individuals are approved as visitors to a
specific inmate upon application. A person who has been
granted such a visiting permit has the opportunity then
to book a visit to the remand prison or prison where the
inmate is located. If the prerequisites for the granting of a
visiting permit change, the Prison and Probation Service

4 Section 3 of the Restrictions on Visits in Certain Compulsory Care Act (1996:
981).
5 Section 16 of the Enforcement of Secure Youth Care Act.
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can then revoke a visiting permit. A decision to revoke a
visiting permit can be appealed after it has been reviewed
by the Prison and Probation Service.®

On 12 March 2020, the Prison and Probation Servi-
ce decided on a new annex (Annex 7) to its health and
medical care handbook. The annex contained, inter alia,
a description of the routine for processing inmates’ visits,
and it appeared that inmates were only allowed to recei-
ve so-called official visits. Other visits to inmates were
not allowed until the Public Health Agency of Sweden
deemed that the risk of the spread of the disease conside-
red to be dangerous to the public was low. Furthermore,
it appeared that the Prison and Probation Service’s staff
would continue to make decisions in matters concerning
visiting permits.

Parliamentary Ombudsman Katarina Pdhlsson stated
that there are strong humanitarian reasons for inmates
in remand prisons and prisons to have the opportunity
to meet, for example, their children and close relatives

The temporary
routine has made it * :

. view of the Parliamentary
uncertain whether Ombudsman, visits, as well
an inmate could have as other opportunities to
the I’ight to receive communicate, are important
visits tested by a hig-

during the time they are de-
prived of their liberty. In the

parts of a humane prison re-
gime and help to counteract
the negative consequences of
deprivation of liberty. She further stated that the Prison
and Probation Service’s approach - limiting the rights of
inmates through a description of a routine in an annex to
a handbook - appeared to be problematic, not least from

6 For a detailed description of the system of visiting permits, see the Royal
Supreme Administrative Court Annual Report 1992, case ref. 65 (RA 1992 ref 65)
and the Supreme Administrative Court case no. 6950-14.

a perspective taking the hierarchy of norms into account.
The Parliamentary Ombudsman further stated that, in
the legislative history of the Prisons Act and the Remand
Prisons Act, there had been no reasoning concerning the
Prison and Probation Service’s need to be able to intro-
duce general visiting restrictions to prevent the spread of
an infection. The agency is also not covered by the Res-
trictions on Visits in Certain Compulsory Care Act. The
Parliamentary Ombudsman stated that the Prison and
Probation Service had nevertheless decided this general
routine which meant that the agency continued to grant
applications on visiting permits, and had not revoked al-
ready granted permits.

Parliamentary Ombudsman Katarina Pdahlsson stated
that the effect of this scheme was the same as if the Pri-
son and Probation Service had temporarily revoked vi-
siting permits, and in practice the agency had applied it
so as to achieve the same result as would have been the
case if the Restrictions on Visits in Certain Compulsory
Care Act had been applicable to the agency’s activities.
The Parliamentary Ombudsman did, however, note that
decisions under the above-mentioned law can be appe-
aled. Thereafter, the Parliamentary Ombudsman stated,
inter alia, the following:”

“[Itis] in my opinion doubtful whether it is possible
for an inmate to appeal a decision where the Prison
and Probation Service has approved an application
for a visiting permit but at the same time provided
general information that visits cannot currently be
made. The application for a visiting permit has, af-
ter all, been approved. It is true that it is for a court
to ultimately decide whether a decision is subject

7 See the Parliamentary Ombudsman’s decision of 30 June 2020, ref. no. O 12-
2020.
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to appeal or not, but I can state that the temporary
routine has meant that there is considerable uncer-
tainty as to whether an inmate can have their right
to receive visits tried in a higher instance. This is
deeply unsatisfactory”

The National Board of Institutional Care

On 24 March 2020, the National Board of Institutional
Care decided on general visiting restrictions at all of its
institutions due to Covid-19. The decision was valid un-
til further notice, but no later than 7 April, and entai-
led a restriction on the possibility of receiving visits for
residents who were covered by the Care of Abusers Act
and the Care of Young Persons Act. Initially, only young
people under the age of 18 were allowed to receive visits
from guardians and parents with access rights under the
new routine. These visits should then, as far as possible,
take place outdoors to prevent the spread of infection.
These visiting restrictions expired on 1 July 2020.

The National Board of Institutional Care’s decision on
general visiting restrictions did not cover young people
serving sentences in accordance with the Enforcement
of Secure Youth Care Act. Despite this, these young
people were mentioned under a special heading in the
agency’s decision. Parliamentary Ombudsman Thomas
Norling stated that there was, therefore, a risk that those
who received the document perceived it as if the general
decision on visiting restrictions also applied to residents
placed in a home under the Enforcement of Secure Youth
Care Act. This risked leading to the misconception that
this group of young people could not apply for a visit un-
der the Enforcement of Secure Youth Care Act, and, as
such, there was also no obligation for the National Board
of Institutional Care to consider such applications.

At the final dialogue meeting that Parliamentary Om-
budsman Thomas Norling had with the management of
the National Board of Institutional Care, it emerged that
the basic idea was that residents covered by the Enfor-
cement of Secure Youth Care Act would be allowed to
receive visits on the same terms as other residents in the
agency’s special residential homes for young people. In
the opinion of the Parliamentary Ombudsman, however,
the routines in the National Board of Institutional Care’s
support document stated that applications from young
people covered by the Enforcement of Secure Youth Care
Act to receive visits from guardians or parents with ac-
cess rights would be assessed. The decision on visiting
restrictions, which covered the Care of Young Persons
Act, showed that it did not cover guardians or parents
with rights of access. The Parliamentary Ombudsman
then stated the following:®

“An important factor in this context is that the law
on visiting restrictions does not cover the Enforce-
ment of Secure Youth Care Act, and, as a result, the
National Board of Institutional Care has to consi-
der two different sets of rules. The National Board
of Institutional Care should consider whether the
agency should again introduce general visiting res-
trictions for residents covered by the Care of Young
Persons Act, if it is possible to formulate the instruc-
tion concerning the Enforcement of Secure Youth
Care Act in a way that better describes the agency’s
intention on the matter. Furthermore, in its evalua-
tion the agency should analyse whether, based on its
own intention, there have been any unjustified dif-
ferences in the extent to which residents covered by

8  See the Parliamentary Ombudsman’s decision of 3 September 2020, ref. no.
O 13-2020.
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the Enforcement of Secure Youth Care and the Care
of Young Persons Act have been allowed to receive
visits during the period for which the decision on
general visiting restrictions applied”

The Swedish Migration Agency

At the Parliamentary Ombudsman’s initial dialogue me-
eting, the management of the Swedish Migration Agency
stated that they had made the assessment that there was
no legal basis for the agency to be able to decide on a
general ban on visits to detention centres. On 15 March
2020, the Swedish Migration Agency took an adminis-
trative decision to limit temporarily the possibility for
detainees to receive visits. This restriction meant that
only legal representatives were given the opportunity to
visit a detainee. In a risk analysis attached to the deci-
sion, it was stated, inter alia, that a decision would be
provided once an inmate had applied to receive a visit.
The Swedish Migration Agency also produced an infor-
mation sheet for detainees concerning the visiting res-
trictions. It stated the following:

“Due to the Public Health Agency of Sweden’s re-
commendations aimed at reducing the spread of the
corona virus, we will temporarily limit the possibili-
ty of visits to the detention centre. We do this out of
consideration for the detainees and our employees.

<

The decision is valid until further notice. *

Parliamentary Ombudsman Per Lennerbrant stated that,
in his opinion, there was an obvious risk that this infor-
mation provided to the detainees could be perceived as
the Swedish Migration Board having introduced a gene-
ral ban on visits and, as such, detainees not being able to

apply for visits. For the same reason, there was a risk that
the staff had the misconception that they did not need
to assess such applications. The Parliamentary Ombuds-
man then stated the following:*

“In my opinion, however, it is inappropriate to give
instructions in the way that the Swedish Migration
Board has done, as they can be perceived as a gene-
ral decision on visiting restrictions, which in turn
risks leading to detainees not receiving an indivi-
dual assessment of their right to receive visits and
appeal any subsequent decision. The Swedish Mig-
ration Agency needs to consider how it can ensure
that detainees’ rights to receive visits are processed
in accordance with the prevailing rules”

The Parliamentary Ombudsman also stated that there
was reason for the legislator to consider whether the pro-
vision in the Aliens Act fully corresponds to the need for
visiting restrictions due to any infection control reasons
that may arise as a result of an epidemic.

The National Board of Forensic Medicine

In connection with the investigation of the National Bo-
ard of Forensic Medicine, it emerged that, at the begin-
ning of July 2020, the agency had only considered a few
applications to receive visits. In one of the decisions, the
agency had only stated the very high risk of the spread
of Covid-19 as the reason for the refusal. Chief Parlia-
mentary Ombudsman Elisabeth Rynning emphasised the
importance of stating in the assessment which factual
circumstances exist which then mean that the prerequi-
sites in the invoked law are deemed satisfied.

9  See the Parliamentary Ombudsman’s decision of 9 October 2020, ref. no. O 18-
2020.
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6.2 Opportunities for leave

The question of the restriction of people deprived of
their liberty’s opportunities to spend time outside the in-
stitution where they are currently placed only came up
in the investigations of the Prison and Probation Service
and the National Board of Institutional Care. Inmates in
the Prison and Probation Service’s remand prisons and
prisons may, under certain conditions, be granted leave.
An inmate in a prison or remand prison may also, on
special compassionate grounds, be granted permission
to stay outside the prison or remand prison for a certain
short period of time (special leave).*

Residents in the National Board of Institutional Care’s
institutions can, under certain circumstances, be held in
a closed unit or in some other way set up for particularly
close supervision (care in a closed unit). These residents
must be given the opportunity to spend time outdoors
on a daily basis and be given the opportunity to engage
in physical activity or other leisure activities.”* The type
of outdoor activities, exercise or leisure activities offered
to a resident must be assessed in each individual case
with regard to treatment and safety considerations.> A
young person who has been sentenced to secure youth
care must begin the enforcement of the sentence in ac-
cordance with the Enforcement of Secure Youth Care Act
at a closed unit in a special residential home for young
persons and must be given the opportunity to engage in
activities, stimulation and have outdoor access. As soon
as the circumstances allow, a young person serving their
sentence is to be given the opportunity to reside in a

10 Chapter 14, Section 1 first paragraph of the Prisons Act and Chapter 7, Section
3 first paragraph of the Remand Prisons Act.

11 Section 34 of the Care of Abusers Act and Sections 15-15 b of the Care of
Young Persons Act.

12 See Government Bill 2017/18: 169 p. 113.

more open manner. This person is to be allowed to spend
time outside the special residential home for young pe-
ople upon fulfilment of certain conditions.*3

The Prison and Probation Service
In the first version of the new annex (Annex 7) to the
Prison and Probation Service’s health and medical care
handbook, there was a special routine which meant that
inmates were only allowed to leave if absolutely necessa-
ry. According to this routine, already granted leave would
be postponed and new decisions on granted leave would
contain information that the date for leave would be an-
nounced at a later date. According to the management of
the Prison and Probation Service, the described scheme
meant that leave applications were “piling up”. As this
was perceived as unsatisfactory, the routine was changed
on 17 March 2020, and thereafter all applications for lea-
ve that were not deemed absolutely necessary were rejec-
ted. Permits already granted were revoked. Parliamenta-
ry Ombudsman Katarina Pahlsson stated that the change
in the routine appeared to be appropriate, as there was,
therefore no doubt that an inmate could request a review
and appeal the Prison and Probation Service’s decision.
According to the first version of Annex 7, all new de-
cisions to grant leave would include a statement that any
leave would be granted only when the Public Health

Agency of Sweden ) .
assessed the riskof  11€ Prison and Probation

the spread of the Service must make an indivi-
disease posing a dual assessment of each and

danger fo the g+ oyery application for leave
neral public as low,

and that the date for any leave would, therefore, be anno-
unced at a later date. Based on this information, Parlia-

13 Sections 12, 14 and 18 of the Enforcement of Secure Youth Care Act.
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mentary Ombudsman Katarina Pahlsson found reason to
emphasise the importance of the Prison and Probation
Service making an individual assessment of each and
every application for leave.

In a later version of Annex 7 (dated 8 April 2020), the
Prison and Probation Service stated that only such leave
as the agency deemed absolutely necessary could be gran-
ted until the Public Health Agency of Sweden assessed
the risk of the disease posing a risk to the general public
spreading as low. According to the Prison and Probation
Service, this could be, for example, for emergency dental
visits. The annex further stated that already granted leave
would be revoked, and that new leave would normally be
refused until the spread of infection was assessed as low.
Parliamentary Ombudsman Katarina Pdhlsson stated
that there should be no sweeping instructions that leave
already granted should be revoked “as a general rule” and
applications for leave “in normal cases” should be rejec-
ted. This risked sending the wrong signal that there was
no need for any individual assessments of applications
received.

The National Board of Institutional Care

At the outbreak of Covid-19, the National Board of In-
stitutional Care decided to limit residents’ opportunities
to spend time outside of its institutions. The decision did
not affect residents’ opportunities for outdoor access to,
for example, exercise yards or spaces directly adjacent to
their departments. The National Board of Institutional
Care’s supporting documentation showed that only leave
outside the department that was necessary, or that could
take place without the risk of infection, could be carried
out. This could be, for example, time spent outside the
home to participate in an oral hearing in court, an urgent
home visit or an outdoor activity.

In his decision, Parliamentary Ombudsman Thomas
Norling stated that if it was applied correctly, the routine
would result in only leave that entailed a risk of spreading
Covid-19 being cancelled.
Outdoor activities that en-
tailed such a risk were per-
mitted only where deemed
necessary. In the opinion of
the Parliamentary Ombuds-
man regarding applications
for leave, it appeared that
the National Board of Insti-
tutional Care had, as such,
found a reasonable balance between measures to prevent
the spread of infection and the residents’ needs for, and
interest in, being outside the confines of their homes.

6.3 Consequences of the restrictions
imposed

The Prison and Probation Service

The restrictions introduced by the Prison and Probation
Service meant that inmates, at least at Svartsjo prison
(security class 3), were not given the opportunity for
short periods of leave to spend time with their children.

Previously,  inmates

could spend time out- The temporary routines
side of prison for an
hour and have contact have fewer opportunities
with their children {4 have contact with their
via their private cell
phones. In view of the
purpose of this type of leave and the fact that there is
no physical contact with another person, Parliamentary
Ombudsman Katarina Pdahlsson stated that the applica-
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tion of the routine in these cases was not proportionate.
She further stated that it was unclear whether the Prison
and Probation Service had taken into consideration the
Convention on the Rights of the Child in its decision to
impose restrictions.* The Parliamentary Ombudsman
stated that there were reasons for the Prison and Proba-
tion Service to consider how the other restrictions that
had been introduced and relate to children of inmates
comply with the Convention.

As a rule, inmates must make telephone calls within
the Swedish Prison and Probation Service’s INTIK sys-
tem. However, an inmate in a security class 1 prison
may not call IP telephony within INTIK, and a previous
investigation by the Parliamentary Ombudsmen shows
that prisons in higher security class (1 and 2) are restric-
tive in granting telephone permission to use mobile pho-
nes. In order to compensate for the lack of opportunity
to make calls within INTIK, the Prison and Probation
Service, in certain cases, may grant inmates permission
to call outside of this system. Such conversations are to
be intercepted by the Prison and Probation Service’s staff
unless that is clearly unnecessary.s

In the questionnaire conducted by the Parliamentary
Ombudsman, inmates at Hall prison (security class 1)
expressed the view that the restriction on the possibility
to receive visits had not resulted in any compensatory
measures outside the INTIK system. One inmate descri-
bed the situation as such:

me and the others is that we are not allowed to call
our relatives even though we are not on restrictions.
We are told that contact must be made by letter.
With the INTIK-system, the person you want to call
must have fixed telephony, not IP telephony or mo-
bile, which almost everyone has. This also applies to
those who have young children on the outside. This
is stressful”

Information emerged that inmates’ contact with adult
relatives could amount to as little as one ten-minute con-
versation a month. Parliamentary Ombudsman Katarina
Pahlsson stated that this was a very limited opportunity
for contact with relatives, and she emphasised that both
the Parliamentary Ombudsman’s medical expert and its
expert in psychology had stated that this is a risk factor
for significant psychiatric ill health amongst inmates.

The National Board of Institutional Care

Likewise for those admitted to the National Board of
Institutional Care’s institutions, the restrictions on visits
and the possibility of spending time outside of the insti-
tution’s confines had negative consequences for its resi-
dents. An obvious consequence of the general restriction
on visits was that residents covered by the Care of Abu-
sers Act and the Care of
Young Persons Act were
not able to receive visits

It is central that both
residents and visitors

receive the right infor-
mation about what the
imposed restrictions
entail

from relatives. During the
inspection of the special
residential youth home

“I am not allowed to receive visits from loved ones,

I can understand this. What is more problematic for
Tysslinge, several resi-

dents stated that they had
been informed that their parents were not allowed to
visit. During the inspection, information also emerged

14 Article 9 (3) of the Convention on the Rights of the Child states, States Party
shall respect the right of the child who is separated from one or both parents to
maintain personal relations and direct contact with both parents on a regular
basis, except if it is contrary to the child’s best interests.

15 See Chapter 7, Sections 12-14 of the Prison and Probation Service’s regula-
tions and guidelines and ref. no. 2689-2015 in the Parliamentary Ombudsmen
Annual Report Summary 2017/18.
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that only one resident had received a visit from a relative
on one occasion during the period 24 March to 15 May
2020. Parliamentary Ombudsman Thomas Norling stated
that the general restrictions on visits never included the
opportunity for young residents to receive visits from
guardians or parents with access rights. He then stated
the following:*®

“The information that emerged during the inspec-
tion indicates that the National Board of Institu-
tional Care’s decision on restrictions had more far-
reaching effects at the special residential home for
young people Tysslinge than the decision-maker in-
tended. I would like to emphasise the importance of
the National Board of Institutional Care taking the
necessary measures to ensure that the decision is
applied correctly if the agency again introduces ge-
neral restrictions on visits. Furthermore, it is central
that both residents and visitors receive the correct
information concerning what the decision means
and what consequences it may have for them?”

During the inspection of the special residential home
for substance abusers Hornd, details emerged indicating
that residents and staft had differing views on what the
temporary routine of limiting outdoor access entailed.
According to staff, the routine was applied in such a way
that residents were not allowed to spend time outdoors
in places where other people were. Residents stated that
the routine had meant that they were only permitted to
have outdoor activities in order to be able to carry out

16 See the Parliamentary Ombudsman’s decision of 3 September 2020, ref. no.
O 13-2020.

“very important” matters. Parliamentary Ombudsman
Thomas Norling stated the following:”

“Since these activities constitute an important ele-
ment during the time spent at the institution, I
would also like to highlight the importance of the
National Board of Institutional Care trying to offer
some form of alternative if it concludes that an acti-
vity cannot be carried out. If the National Board of
Institutional Care can offer some form of time spent
outside the confines of the institution, then this can
help to reduce the negative consequences of the im-
posed restriction.”

The National Board of Forensic Medicine

Until the beginning of July 2020, the National Board of
Forensic Medicine had not made any decision in accor-
dance with the Restrictions on Visits for Certain Com-
pulsory Care Act. The Parliamentary Ombudsman’s
investigation further showed that it is not particularly
common for patients covered by the Remand Prisons
Act to apply to receive visits during the relatively short
time they are at one of the National Board of Forensic
Medicine’s examination divisions. When this does hap-
pen, the agency assesses the application before each visit,
and, unlike the Prison and Probation Service, the Natio-
nal Board of Forensic Medicine does not issue visiting
permits that are valid for an indefinite period. During
Chief Parliamentary Ombudsman’s Elisabeth Rynning’s
investigation, it emerged that until July 2020, the Natio-
nal Board of Forensic Medicine had only assessed and
rejected two applications for receiving visits.

17 See the Parliamentary Ombudsman’s decision of 3 September 2020, ref. no.
O 13-2020.
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6.4 Compensatory measures

The Prison and Probation Service

In connection with the Prison and Probation Service li-
miting inmates’ opportunities to receive visits and take
leave, the agency decided to remove temporarily the fee
for calls within the INTIK system. Initially, this applied
to both domestic and foreign calls. After a while, the
agency decided to charge half the fee for international
calls. The questionnaires distributed by the Parliamen-
tary Ombudsman of inmates showed that the measure
with removed/reduced fees was appreciated. However,
views were expressed that the limited access to INTIK
telephones and telephone hours meant that the measure
in some prisons did not have any major effect on inmat-
es’ ability to have contact with, inter alia, relatives.

In mid-May 2020, the Prison and Probation Service
made permanent a pilot project which aimed at giving
inmates the opportunity to communicate with their
young children through video calls via tablets. According
to the management of the Prison and Probation Service,
each remand prison and prison would initially have ac-
cess to one tablet, and in total the agency would procure
300 tablets for this purpose. In the opinion of Parliame-
ntary Ombudsman Katarina Pdahlsson, this pilot project
was positive and it showed that the Prison and Probation
Service was actively working to find new ways to reduce
the negative consequences of the restrictions introduced
on visits and leave for inmates. She noted that once the
tablets were in place, it would mean a welcome relief for
inmates. However, the number of tablets for inmates was
relatively limited, and the Parliamentary Ombudsman
stated that conducting video calls was dependent on staft
being in attendance. In the view of the Parliamentary
Ombudsman, there was, therefore, a risk that inmates’
ability to use the tablets was severely limited.

At the final dialogue meeting that the Parliamentary
Ombudsman had with the management of the Prison
and Probation Service, it emerged that the agency would
analyse the consequences of the restrictions on visits and
leave. Parliamentary Ombudsman Katarina Pédhlsson sta-
ted that this was desirable, and she further stated that
the Prison and Probation Service should immediately
see whether it was possible to introduce further com-
pensatory measures. In the opinion of the Parliamentary
Ombudsman, the agency should also review whether the
measures really have to be as far-reaching as they had
hitherto been. With
this in mind, the
Parliamentary Om-
review the possibilities of

introducing further com-
pensatory measures

budsman was of the
view that the Prison
and Probation Servi-
ce needed to evalua-
te whether the restrictions additionally have to include
shorter leave beyond the prison confines. Thereafter, the
Parliamentary Ombudsman stated the following:'®

“In my opinion, the Prison and Probation Service
should also investigate what possibilities it has for
granting visits where both inmate and visitor can
maintain a physical distance. This could include, for
example, allowing visits outdoors or that visits are
carried out in rooms, where inmates and visitors are
separated from one another by a glass pane. The lat-
ter type of visit entails a significant restriction, but
is, in my opinion, preferable to an inmate not being
able to receive any visits at all”

18 See the Parliamentary Ombudsman’s decision of 30 June 2020, ref. no. O 12-
2020.
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The National Board of Institutional Care

The general restrictions on visits that were introduced
meant a severe restriction on the possibility of receiving
visits to the National Board of Institutional Care’s insti-
tutions, especially for people in special residential homes
for substance abusers who, for a certain period of time,
were completely cut off from visits by, inter alia, relatives.
The visits that were allowed would initially take place
outdoors as far as were possible to prevent the spread of
infection. Subsequently, the National Board of Institutio-
nal Care reviewed its decision on several occasions and
introduced some relief from the original restrictions. At
the beginning of May, all residents were able to receive
visits from close relatives in cases where a video call was
not possible. Parliamentary Ombudsman Thomas Nor-
ling emphasised that it was positive that the National Bo-
ard of Institutional Care had tried to reduce the negative
effects of its decision by continuously reviewing the need
for the visiting restrictions and, when possible, introdu-
cing some form of relief.

The Swedish Migration Agency

Parliamentary Ombudsman Per Lennerbrant noted that
the Swedish Migration Agency had, to some extent, tried
to compensate for the restriction on the possibilities for

be possible to carry out visits in an “infection-safe” way.
In the event that the Swedish Migration Agency made
the assessment that there was a continued need for, or
reason to return to, the far-reaching restrictions on visits
to detainees that applied during the spring and summer
of 2020, there were reasons for the Swedish Migration
Agency to consider arranging outdoor visits or taking
other measures which mean that the restrictions did not
have to be as extensive.

The National Board of Forensic Medicine

During the investigation, the National Board of Forensic
Medicine’s management stated that the agency exami-
ned what measures could be taken to reduce the risk of
infection during visits, for example the ability to install
protective screens. In a statement to the Parliamentary
Ombudsman following the dialogue meeting, the Natio-
nal Board of Forensic Medicine stated that it had pro-
cured and tested screens at the examination division in
Stockholm and that these screens would also be arranged
at the examination division in Gothenburg. Chief Parli-
amentary Ombudsman Elisabeth Rynning stated that the
use of protective screens entails a certain restriction on a
visit, but that the measure is less intrusive than a patient
not being able to receive a visit at all. She, therefore, wel-
comed the fact that the National Board of Forensic Med-

The Swedish Migration ~ feceiving visits by, for
hould . example, allowing de- icine had taken measures to achieve a reasonable balance
Agency should consider tainees to make video between patients” interest in being able to receive visits

making arrangements so  calls with external par-
that detainees can receive ties, which was per-

‘o ceived as positive. He
outdoor visits fved as postv
emphasised, however,

and the need to protect them from infection during the
ongoing pandemic.

6.5 The significance of the Public Health

that during the investigation of the National Board of
Institutional Care’s activities, details had emerged that
the agency had tried to find alternatives so that it could

Agency of Sweden’s assessments
The investigations have shown that the Prison and Proba-
tion Service, the Swedish Migration Agency and the Na-
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tional Board of Institutional Care made changes to one
or more introduced restrictions depending on the Public
Health Agency of Sweden’s assessments of the risk of the
spread of Covid-19. According to the Prison and Pro-
bation Service’s description of a routine, visits and leave
would only be permitted when the Public Health Agen-
cy of Sweden deemed the risk of the spread of Covid-19
as low. The Swedish Migration Agency also stated that
its administrative decision to restrict visits would apply
until that time. The National Board of Institutional Care
stated in its supporting documentation that denied le-
ave could only be implemented once the Public Health
Agency of Sweden had changed its assessment of the risk
of the infection spreading.

Parliamentary Ombudsman Katarina Pahlsson stated
she understood the need for the Prison and Probation
Service to consider the Public Health Agency of Swe-

. den’s  assessments.
When assessing the need ) o oinion, how-

for further restrictions, the ever, the Prison and
Prison and Probation Ser- Probation  Service
vice consider all relevant ~™Must  continuously

. consider relevant cir-
circumstances.

cumstances in assess-
ing whether there are grounds for further restrictions.
In this process, the Public Health Agency of Sweden’s
assessments must be taken into account, but the Prison
and Probation Service must also consider other factors.
These can be with regard to, inter alia, the availabili-
ty of testing for Covid-19, the type of leave in question
and whether it is possible to receive visits at a physical
distance. The Parliamentary Ombudsman then stated the
following:"?

19 See the Parliamentary Ombudsman’s decision of 30 June 2020, ref. no. O 12-
2020.

“The fact that the Prison and Probation Service has
linked the duration of the measures to the Public
Health Agency of Sweden’s assessment of the spread
of infection in the manner specified might give the
impression that the Prison and Probation Service
has transferred responsibility for decision-making
to another agency. The wording can also send the
signal that the situation is beyond the Prison and
Probation Service’s control, and, as such, the agen-
cy cannot or does not need to take any measures
to ensure that inmates can once again receive visits,
etc. For these reasons, I would like to emphasise the
importance of the Prison and Probation Service,
even in a crisis, making independent assessments of
whether control and coercive measures decided are
proportionate, and whether it is possible to achieve
the same purpose with less intrusive measures.”

Parliamentary Ombudsman Thomas Norling made a si-
milar statement in his decision. Parliamentary Ombuds-
man Per Lennerbrant stated the following in his decision
after investigating the Swedish Migration Agency:*

“The administrative decision has had far-reaching
effects for detainees in the Swedish Migration Agen-
cy’s detention centres. In my opinion, an agency
should regularly review these types of intrusive me-
asures, in order to ensure that they do not last long-
er than necessary. The Swedish Migration Agency
should, therefore, have limited the validity of the
decision to a specific final date and thereafter made
a new, time-limited decision on the prerequisites for
it to continue to exist. In its review, the Swedish Mig-
ration Agency must naturally consider the Public

20 See the Parliamentary Ombudsman’s decision of 9 October 2020, ref. no. O 18-
2020.
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Health Agency of Sweden’s recommendations and
forecasts for the spread of infection, but there are
additionally other aspects that the agency may need
to consider in such an assessment. This could be,
for example, with regard to what other ways there
are to limit the risk of the spread of infection during
visits. In my opinion, the review decision should
state how the agency has assessed these and other
relevant circumstances.”



a OTHER ISSUES

7 Other issues

This section presents some specific issues that are speci-

fic to one of the agencies investigated. The issues addres-

sed are:

1. Convitcted persons presenting themselves at prison
and other new admissions

2. Access to healthcare in prisons and remand prisons
3. The actions of prison and remand prison staff

4. A former detainee who died of Covid-19

7.1 Convicted persons presenting

themselves at prison and other

new prison admissions
Anyone given a prison sentence has the right to start ser-
ving the sentence upon request if the sentence has attai-
ned legal force. If the person convicted is not deprived
of their liberty when the sentence becomes enforceable,
they must be ordered without delay to present themselves
at the prison where the sentence is to be served no later
than a certain date.* Despite a convicted person having
the right to begin serving a prison sentence, the Prison
and Probation Service may still refuse to admit them into
aremand prison or prison in the event of a riot, illness or
other similar extraordinary circumstances.?

In order to prevent the spread of Covid-19, the Prison
and Probation Service introduced certain restrictions in
the spring of 2020 regarding new admissions to prisons
of convicted people who were not in custody. In a first
version of Annex 7 to the Prisons and Probation Ser-

1 Sections 5 and 6 of the Length of Sentence Act (2018:25).
2 Section 3 of the Length of Sentence Ordinance (2019:95).

vice’s handbook, the agency postponed all obligations
for persons to present themselves at remand prisons or
prisons. This was changed on 17 March 2020, and the
new version of the routine stated that obligations to pre-
sent themselves at remand prisons and prisons would be
postponed by two weeks at a time if the person showed
symptoms of the virus.

Parliamentary Ombudsman Katarina Pdhisson noted
that the Prison and Probation Service had not made full
use of the opportunity provided by the Length of Sen-
tence Ordinance regarding the possibility of postponing
enforcement of the serving of sentences. Furthermore,
she stated that the risk of being infected with Covid-19
had been assessed as very high and continued:?

“It is a disease which poses a danger to the general
public and society as a whole, and infected people
can show slight or atypical symptoms. It has emer-
ged that the health check carried out upon new
admissions can be very limited and sometimes not
even performed by trained healthcare staff. These
are circumstances that the Prison and Probation
Service must, in my opinion, consider when apply-
ing section 3 of the Length of Senctence Ordinance.”

In the Parliamentary Ombudsman’s investigation, details
emerged that prisons managed new inmates differently.
In one of the Prison and Probation Service’s prisons,
new inmates were placed separately from other inmates
for a certain period of time. Meanwhile, in two other

3 See the Parliamentary Ombudsman’s decision of 30 June 2020, ref. no. O 12-
2020.
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prisons, new inmates who did not show any symptoms
were initially given the opportunity to mix directly with
other inmates. These differing routines were explained
by the management of the Prison and Probation Service
by the fact that the prisons have different practical pre-
conditions for separating groups of inmates from each
other. In the questionnaire that the Parliamentary Om-
budsman conducted of inmates, it emerged that when
new inmates were given the opportunity to associate
with other inmates, this created concern among existing
inmates. There were also views expressed that such an
arrangement counteracted the possible gains achieved
with the decision to cancel virtually all leave. From Par-
liamentary Ombudsman Katarina Pdahlsson s statement,
it appears that, in view of the devastating consequenc-
es the spread of Covid-19 can have in a remand prison
or prison, the measure of separating new inmates from
other inmates for a certain period of time seemed rea-
sonable.

7.2 Access to healthcare in prisons and
remand prisons

An inmate in need of healthcare must be examined by
a doctor. A doctor must also be called upon an inmate’s
request and where it is not obvious that an examination
is not required.* Furthermore, an inmate in a remand
prison or prison who requires healthcare must be treated
in accordance with the instructions given by a doctor. If
an inmate cannot be examined or treated in an appropri-
ate manner in a remand prison or prison, regular public
medical care must be sought. If necessary, an inmate is
to be transferred to a hospital.®> Each remand prison and

4 Chapter 5, Section 1 of the Remand Prisons Act.
5  Chapter 9, Section 1 first paragraph of the Prisons Act and Chapter 5, Section
1 of the Remand Prisons Act.

prison is to have access to a certified doctor and staft
with appropriate medical training.®

In the questionnaire distributed by the Parliamentary
Ombudsman to inmates, details emerged that the spread
of Covid-19 had had a negative impact on their access
to healthcare. Nine inmates at Kronoberg prison stated
that, due to the pandemic, they were only allowed to see
healthcare professionals for matters related to Covid-19.
This was, however, rejected by staft during the inspection
of the prison.

An inmate in the prison provided the following des-
cription in the questionnaire:

“I had symptoms and fever and was ill for two
weeks. I did not receive any medical care. They said
there is no help, just lie in your room. The staff said
that even if you would be ill in the community, the
hospitals do not accept you. Now after three weeks
I have gotten better. But still [I] have not seen the
nurse. Got a note that due to the spread of infection,
health care is not seeing anyone.”

An inmate at Hall prison described the situation as fol-
lows:

“They said, ‘If you get sick, we'll lock you in the
room. You will not be sent to hospital unless we
think you are going to die Strange considering the
guards lack the medical knowledge to make that as-
sessment.”

At the end of March 2020, the Prison and Probation
Service’s regions produced routine documents entitled
“Changed healthcare procedures related to Covid-19”

6 Section 25 of the Prisons Ordinance (2010:2010 ) and Section 15 of the
Remand Prisons Ordinance (2010:2011).
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The documents are largely identical and Region South’s
routine was dated 27 March 2020. The routine showed,
inter alia, that it was important that healthcare staff only
met clients with medical conditions which could not
wait. In order to reduce the workload on nurses and re-
duce close contact with new clients, a less detailed no-
te-taking template had been developed for initial health
examinations. Furthermore, the follow up to these exa-
minations had been removed. Finally, it was stated in the
routine that the number of tests taken would be mini-
mised.

Parliamentary Ombudsman Katarina Pdhlsson explai-
ned that she could not interpret the situation in any other
way than that the spread of Covid-19 through society had

. . led to inmates access
The Prison and Probation o
to healthcare being li-

Service needs to ensure  mited. She stated that
that there are no un- she did understand
authorised restrictions on thathealthcare staff, in

the event of suspected
access to health care "o
or confirmed infection

of Covid-19, could need to reprioritise and take precau-
tionary measures, but said that the routine in question
was not based on the premise that there would be repri-
oritisations in the event of a suspected or confirmed in-
fection. She further stated the following:’

“Instead, the routine is based on staff generally mi-
nimising all contact with inmates. In my opinion,
this is unacceptable. This also applies to the fact that
it is not clear for how long the general restriction
will apply. There are reasons for the Prison and Pro-
bation Service to review its routines and how they

7 See the Parliamentary Ombudsman’s decision of 30 June 2020, ref. no. O 12-
2020.

are applied to ensure that there are no unjustified
restrictions on inmates access to health and med-
ical care”

7.3 The actions of remand prison and prison
staff

With regard to the responsibility of staying at home in
the event of displaying or feeling symptoms of the virus,
several inmates in remand prisons and prisons stated
in their responses to the Parliamentary Ombudsman’s
questionnaire that staft had been at work despite the fact
that they had a cough or runny nose. An inmate at Hall
prison described the situation as follows:

“I think there are several members of staff who have
or have had symptoms when I've heard them wal-
king around and coughing and so on. Then there
are a lot of new staff here and a lot of regular staft
away, and when you ask if they are home because
they have symptoms and so on, it feels like it is being
covered up since the staff who are away have had a
lot of contact with us inmates and it worries me that
the prison is not transparent enough to tell us when
the staff has fallen ill so we get to know if we are at

<

risk of contracting the virus. *

In her decision, Parliamentary Ombudsman Katarina
Pdhlsson stated she understood that it can create anxie-
ty among inmates if staff show symptoms that may in-
dicate infection of Covid-19. As a rule, inmates do not
have the opportunity to choose which staff they should
be in the vicinity of. Additionally, inmates often come
into close contact with staff (less than the two metres
under the general guidelines on physical distance), for
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example during body searches. For these reasons, in the
view of the Parliamentary Ombudsman, there is a great
responsibility on staff

Staff who work in secure o
WOI'klIlg In secure en-

environments have a par- yi.onments to stay at
ticularly large responsibi- home even with very li-
lity to stay at home even mited symptoms. In the

with very mild symptoms uestionnaire, several
inmates stated that the-

re was also a large staff turnover. An inmate at Svartsjo
prison made the following comment:

“Since the decision to remove visits + leave was
made with the motivation to protect us inmates +
staff, it is a bit strange that the staff changes have
more or less doubled. Fever checks should be per-
formed on staff when entering the prison, but does
not happen since staff show up for work with fever
and a sore throat. Introducing a ban on visits and
leave has not limited or [reduced] the risk of beco-
ming infected with any virus, instead we have had
the same risk of infection as the rest of society. The
only thing that has been limited is my opportunity
to meet [my family]. Otherwise, everything is the
same and the same applies to the risk of being expo-
sed to infection. ”

After Parliamentary Ombudsman Katarina Pdahlsson’s fi-
nal dialogue meeting with the management of the Prison
and Probation Service, the agency announced that there
were now strategies where the question of limiting the
number of inmates that the employees came into contact
with was “included”. Due to this, the Parliamentary Om-
budsman emphasised that a reasonable starting point
must be that contact between departments is reduced

and that the activities are organised in such a way that
staff do not work in different places as much as is pos-
sible.

During conversations that the Parliamentary Ombuds-
men employees had with staff in prisons and remand
prisons, it emerged that inmates who were suspected or
confirmed to be infected with Covid-19 at Kronoberg
prison had been placed in the prison’s department as-
signed for caregiving. Five of a total of ten places were
intended for these inmates, and the other five places were
used for placement of inmates with other care needs. It
was stated that the same staff came into contact with the
inmates there regardless of the reason why they were
placed in the department. Parliamentary Ombudsman
Katarina Pdhlsson stated that there was, therefore, a risk
of Covid-19 infection being transmitted to inmates who
had other types of care needs. For this reason, she ass-
umed that the staff there at least had access to the right
protective equipment and were, in addition, trained in
how to use it.

7.4 Aformer detainee who died of Covid-19

During the investigation of the Swedish Migration
Agency’s measures in connection with Covid-19, details
emerged that a man previously detained at the deten-
tion centre in Marsta had been infected with Covid-19
and then died in hospital. After the Police Authority had
decided to revoke his detention order, the man was still
allowed to remain in the detention centre. The head of
the detention centre made a note stating that they had
kept the man in the detention centre and that the deci-
sion had been made with “consideration of the situation
in Sweden where we have a responsibility to reduce the
spread of infection” According to the note, the person
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was aware that he could leave the detention centre whe-
never he wanted.

When the mans condition deteriorated after a few
days, the detention centre staff called an ambulance. Af-
ter examining the man, the ambulance staff decided not
to take him to hospital. Two days later, the nurse on duty
at the detention centre assessed that the man needed
hospital treatment. The man was taken by ambulance to
hospital where he died.

At the closing dialogue meeting, the management of
the Swedish Migration Board stated that it cannot detain
someone only on the grounds that they have expressed
their consent to the measure. The health service made
the assessment that the person would not be admitted
into hospital care, and the infectious diseases doctor did
not want the person to be out in the community. Accor-
ding to the management, the Swedish Migration Agency
chose to resolve the situation that arose in a pragmatic
way and that the agency would probably act in the same
way again if a similar situation arose.

In his decision, Parliamentary Ombudsman Per Len-
nerbrant stated that he had no reason to question the
information that the man understood that he could le-

) ave the detention centre
People not SubJeCt 102 \hen he so wished. In the
opinion of the Parliame-
ntary Ombudsman, there
was a clear risk that there
was a misunderstanding or
ambiguity about what rights and options for action the
man had, which could lead to his freedoms and rights
not being fully respected. Another important circum-
stance is that it must be considered as unclear the extent
of responsibility for the man’s state of health the Swedish

Migration Agency had after the detention order had cea-
sed to be in force.® The Parliamentary Ombudsman then
stated the following:

“It must not happen that people who are not subject
to a valid detention decisions are accommodated in
a detention centre. In the situation that arose, the
Swedish Migration Agency had an obligation to do
its utmost to find a solution that meant that the man
could leave the detention centre as soon as possible.
In this situation, the man spent several days in the
detention centre after the detention order had been
revoked. It is problematic that the Swedish Migra-
tion Agency did not ensure that the the situation
was solved before the man was taken later to hospi-
tal.

Simultaneously, Parliamentary Ombudsman Per Lenner-
brant noted that the circumstances in the case in ques-
tion were very unique and that the detention centre’s op-
tions for action were limited. He called on the Swedish
Migration Agency - if it had not already been done - to
urgently make a comprehensive analysis of the incident.
The analysis should illustrate on, inter alia, what alter-
natives were available, and it should be made in consul-
tation with other agencies and actors. In the view of the
Parliamentary Ombudsman, it should also cover the
contact that the Swedish Migration Agency’s staff had
with the infectious diseases doctor and whether there
was a need to clarify in a dialogue with the infectious di-
seases doctor what the legal options was for the Swedish
Migration Agency in the situation that arose.

8  Chapter 11, Section 2 second paragraph of the Aliens Act.
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8 Summary of the Parliamentary Ombudsmen’s conclusions

On the basis of what has emerged in the investigations
of, inter alia, shortcomings in the agencies’ crisis prepa-
rations as well as shortcomings in the legislation, each
Parliamentary Ombudsman has submitted their deci-
sions to the Government for attention. Chief Parliame-
ntary Ombudsman Elisabeth Rynning and Parliamentary
Ombudsman Per Lennerbrant have also submitted for
attention the decisions to the so-called Corona Commis-
sion, which was established by the Government on 30
June 2020.!

8.1 Shortcomings in the agencies’
preparations

The Prison and Probation Service, the National Board
of Institutional Care, the Swedish Migration Agency
and the National Board of Forensic Medicine conduct
functions vital to society. In the decisions concerning the
Prison and Probation Service and the National Board of
Institutional Care, Parliamentary Ombudsman Katarina
Paihlsson and Parliamentary Ombudsman Thomas Nor-
ling stated that it is crucial that the agencies make prepa-
rations for any possible crises, such as a pandemic, and
that they train staff and plan for measures to be taken.
The purpose of such preparations is, inter alia, to ensure
that any measures then taken can be considered as app-
ropriate, proportionate and legally secure.

In their investigations, the Parliamentary Ombudsmen
have been able to establish a number of shortcomings in
the agencies’ crisis preparations. For example, Parlia-
mentary Ombudsman Katarina Pdhlsson stated that one

1 See the Commission terms of reference in dir.2020:74

of the first measures taken by the Prison and Probation

Service in mid-March 2020 restricted inmates’ rights to

receive visits and take lea-
ve. However, this measure
was part of a routine des-

Well-prepared crisis
management contribu-

cription introduced as an tes to pr edictability for

appendix to the Swedish

both inmates and staff

Prison and Probation Ser-

vice’s health and medical care handbook. In the opinion

of the Parliamentary Ombudsman, the manner in which

the Prison and Probation Service introduced the res-

trictions was problematic and she therefore questioned

whether the agency was sufficiently prepared for the cri-
sis caused by the pandemic. She further stated:*

“[It should] be reasonably possible to demand
that there is better preparation for how the Prison
and Probation Service is to handle the spread of
a disease that pose a danger to public or society.
Well-prepared crisis management with clear rules
and structures contributes to predictability for both
inmates and staff regarding which measures may be
taken in a crisis. I assume the Prison and Probation
Service will evaluate and analyse how the agency
has handled the ongoing pandemic. This also ensu-
res that any measures taken in relation to inmates
in the next crisis are legally secure, appropriate and
proportionate.”

2

See the Parliamentary Ombudsman’s decision of 30 June 2020, ref. no. O 12-

2020.
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Parliamentary Ombudsman Thomas Norling made a applies not least in relation to people susceptible to, or
similar statement in his decision following the investi- with diagnosed, mental disorders that may affect their
gation of the National Board of Institutional Care. decision-making abilities.

It is possible for the agencies under investigation to
separate inmates in certain situations. Following his in-
vestigation of the Swedish Migration Agency, Parliame-
ntary Ombudsmen Per A decision to separate

8.2 The possibilities to separate inmates in
order to counteract the spread of

infection Lennerbrant stated that cannot replace measures
All of the agencies investigated have introduced routi- he did not rule out that %
nes, at short notice, for how staff should act in the event a situation may arise under the Communicable
of a suspected or established Covid-19 infection. During where an inmate. who Diseases Act

the investigation, however, it has emerged that there was is suspected or confirmed to be infected with a disease

posing danger to the public and who, for example, dis-
plays behaviour that risks exposing others to infection,
constitutes such a danger that there exists a legal basis for

some uncertainty concerning how staff should act. Fol-
lowing the investigation of the National Board of Institu-
tional Care, Parliamentary Ombudsman Thomas Norling
stated that the agency had applied the provisions on se- a decision on segregation. However, such a decision can
parate care in a way that was very dubious. only be aimed at averting a fast arising and potentially
dangerous situation. In the Parliamentary Ombudsman’s

view, it must not therefore be the case that the agency

The investigation carried out by Chief Parliamentary
Ombudsman Elisabeth Rynning of the National Board

of Forensic Medici-

Since a person deprived routinely takes decisions on segregation as a measure to

ne’s forensic psychi- . . . .

i 1 P _ counteract infection. Nor can a decision on segregation

of their libertyisinavul- .. iamination gregati
replace the measures that may need to be taken in line

nerable situation, there is  divisions raised the with the Communicable Diseases Act. Chief Parliamen-

a Signiﬁcant risk that vol-  question of how far tary Ombudsman Elisabeth Rynning and Parliamentary

unteering will become an the Communicable
; . Diseases Acts pro-
illusion

visions on voluntary

Ombudsman Thomas Norling made similar statements in
their respective decisions.
Against this background, Chief Parliamentary Om-

budsman Elisabeth Ryn- Well-functioning crisis
ning pointed out that

: management is based
an agency responsible
that can be perceived as the waiving of a constitutionally for people deprived of ON, inter alia, having the
protected right. Since a person deprived of their liberty their liberty is depen-  precon ditions in place

dent on the existence of for go od Cooperation
well-functioning coope-

measures can be applied in situations where a person is
deprived of their liberty, without risking to undermine
the rule of law. In particular, this applies to agreements

is in a vulnerable situation, there is, in the opinion of the
Chief Parliamentary Ombudsman, a significant risk in

this context that voluntariness becomes an illusion. This ration with the regions’ infectious diseases doctors who
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know the preconditions under which the agency ope-
rates and the measures it is able to take to prevent the
spread of infection. In addition, Parliamentary Ombuds-
man Per Lennerbrant stated that a well-functioning crisis
organisation is based on, inter alia, agencies’ and other
actors’ abilities and preconditions for good cooperation.

Chief Parliamentary Ombudsman Elisabeth Rynning
also stated that the details that emerged during the in-
vestigation of the National Board of Forensic Medicine
highlighted the difficulties that may arise for agencies
responsible for people deprived of their liberty in a situa-
tion where there exists a risk of spread of infection. In her
view, neither the Communicable Diseases Act nor the
laws governing the National Board of Forensic Medici-
ne’s activities provide sufficient support for the measures
that may be necessary to prevent the spread of infection
in a way that provides sufficient protection whilst simul-
taneously being proportionate and legally secure. In her
view, it appeared obvious that the preconditions for such
measures in activities where people are held deprived of
their liberty should be urgently reviewed.

The issue of cooperation between agencies was also
raised with regard to the possibility of testing for infec-
tion. Representatives of the Swedish Migration Board,
Tes ting is an impor- the National Board of Fo-

. rensic Medicine and the
tant part of preventing  National Board of Institu-
the spread of infection tional Care stated that, at

among people deprived the beginning of the pan-

of their libert demic, there were limited
Y opportunities to test for

Covid-19. In his decision following the investigation of
the National Board of Institutional Care, Parliamenta-
ry Ombudsman Thomas Norling noted that, as recently

as the beginning of June 2020, the agency experienced
differences between the different regions in the extent
to which staff were given the opportunity to test. Both
Parliamentary Ombudsman Katarina Péhlsson and Par-
liamentary Ombudsman Per Lennerbrant stated in their
decisions that testing is an important part of the work
in preventing the spread of infection among people de-
prived of their liberty. Parliamentary Ombudsman Per
Lennerbrant noted that the safety and security of inma-
tes during a pandemic largely depends on the capacity
to test for infection and that such tests are carried out.
The investigations of the Swedish Migration Board, the
National Board of Forensic Medicine and the National
Board of Institutional Care continued until the summer,
and it was reported that the possibilities to perform tests
had gradually improved over the course of the pande-
mic. In her decision, Chief Parliamentary Ombudsman
Elisabeth Rynning pointed out that the Communicable
Diseases Act is based on the premise that the testing of
suspected cases of diseases covered by the law can take
place.

The lack of coordination was also made clear when sta-
te agencies were not subject to the mandate given by the
Government to the National Board of Health and Wel-
fare to secure protective equipment and other protective
materials for use.? In her decision, Chief Parliamentary
Ombudsman Elisabeth Rynning stated that it was serious
that it was not until the end of May that the National Bo-
ard of Forensic Medicine had sufficient protective equip-
ment. This led to - as she understood it - staff not being
able to use protective equipment in all the situations re-
commended by the Public Health Agency of Sweden and
Region Stockholm.

3 See the Government’s decision of 16 March 2020, $2020/01558/IFS.
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8.3 Physical distance

The strategy chosen by Sweden to limit the spread of
Covid-19 is largely based on everyone taking individual
responsibility and, among other things, keeping a phy-
sical distance from other people. In their investigations,
each Parliamentary Ombudsman has found that it has
been difficult for inmates and staff to maintain an accep-
table physical distance in secure environments. During
the investigation of the Prison and Probation Service, it
was found that the agency continued to double-occupy
cells during the current pandemic. Parliamentary Om-
budsman Katarina Péhlsson stated that she believed that
the Prison and Probation Service should take immediate
measures to ensure that there is no double-occupancy of
cells where it is not possible to maintain the necessary
physical distance.

Parliamentary Ombudsman Per Lennerbrant also rai-
sed this issue, stating that, provided the Swedish Mig-
ration Board took the necessary measures to enable de-
tainees to maintain a physical distance, it should not be
excluded that detainees are able to share living spaces
during an ongoing pandemic. However, it became cle-
ar during the investigation that both staff and detainees

If detainees can main- found it difficult to ma-
tain a physical distance, intain a physical distance
they should be able to
share living areas
budsman, the Swedish Migration Board needed to consi-

der these details and, for example, seek support from the
different regions for assessments of what — from a disease

from others in the deten-
tion centre. In the opinion
of the Parliamentary Om-

control perspective — is an acceptable number of inmates
in, for example, a residential room or how physical dis-
tance can be maintained in other ways.

8.4 Inmates belonging to an at-risk group

For people belonging to an at-risk group, Covid-19 in-
fection and the onset of illness can have serious conse-
quences. The Prison and Probation Service developed
procedures for handling this category of inmates at an
early stage. In her decision, Parliamentary Ombudsman
Katarina Pdhlsson made statements regarding how the
agency had applied the procedures. She stated that the
Prison and Probation Service needed to have a long-
term view in its planning for the handling of this group
of inmates. When Chief Parliamentary Ombudsman Eli-
sabeth Rynning began her investigation of the National
Board of Forensic Med-
icine, the agency lacked
a specific routine for

Some agencies have lack-
ed routines for handling
people deprived of their

liberty who belong to a
risk group

the handling of inmates
in at-risk groups. After
the issue had been rai-
sed at the final dialogue
meeting, the National Board of Forensic Medicine’s ma-
nagement announced that the agency had adopted such
a routine. The investigations of the Swedish Migration
Board and the National Board of Institutional Care also
highlighted a lack of agency-wide procedures. However,
one of the Swedish Migration Board’s detention centres
had adopted a local routine, and Parliamentary Ombuds-
man Per Lennerbrant stated that it was reasonable to re-
quire the agency to take measures which ensured that the
routine was applied in all detention centres. Parliamen-
tary Ombudsman Thomas Norling called on the National
Board of Institutional Care to develop procedures for the
handling of this group of inmates.
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8.5 Inmates’ contact with the outside world

All the agencies investigated took infectious disease
control measures to limit inmates’ contact with the out-
side world. The measures were varied in their extent.
However, the investigations show that all the agencies
have introduced some form of compensatory measures
to reduce the negative effects of the restrictions. These
include technical solutions which were quickly intro-
duced to enable video calls (the Prison and Probation

The agencies have Service and the Swedish Mig—

taken compensatory rfit%o.n Board), and the p(.)s-
sibility for people to receive

visits outdoors (the National
Board of Institutional Care). The National Board of Fo-
rensic Medicine has also taken measures and installed
transparent screens to make it possible to conduct infec-
tionsafe visits. Some agencies have lacked procedures for
the handling of inmates belonging to an at-risk group.

Although compensatory measures have been intro-
duced, the Parliamentary Ombudsmen have identified
agencies that needed to take further measures. Following
the investigation of the Prison and Probation Service,
Parliamentary Ombudsman Katarina Pdhlsson urged the
agency to investigate whether it was possible both to al-
low inmates to receive visits outdoors and to separate in-
mates and visitors from each other with screens to redu-
ce the risk of infection. The Parliamentary Ombudsman
also expressed concern that the possibility of making
video calls to underage children was not sufficient to co-
ver the need. In the decision, she also noted that the res-
trictions on some inmates had become so far-reaching
that their contacts with relatives had been reduced to a
ten-minute telephone call once a month.

The investigation of the National Board of Institutional
Care showed that it had continually reviewed the need

for visitor restrictions and, where possible, had eased
restrictions. Initially, the visiting restrictions applied to
all institutions. These expired on 7 July 2020. Since then,
it has been for each institution to determine whether
there exist grounds for continued restrictions on visits
based on the local conditions and needs. Parliamentary
Ombudsman Thomas Norling stated that this change was
in line with an ambition that restrictions to prevent the
spread of infection should not exceed those which are
necessary.

8.6 Information to inmates

Each Parliamentary Ombudsman has found that there
have been shortcomings in the way in which the agen-
cies have provided people deprived of the liberty with
information concerning Covid-19. In the opinion of the
Parliamentary Ombudsmen, the people deprived of their
liberty should be provided with written information in
the first instance, which may be supplemented with oral
information if necessary. Parliamentary Ombudsman
Per Lennerbrant stated that relevant information is a ne-
cessity for inmates to be able to claim their rights and
to take appropriate measures to protect themselves and
others from infection. Parliamentary Ombudsman Kata-
rina Pdhlsson has pointed out that the lack of provision

of information can create .
: -~ Information to people
a general feeling of anxie-

ty among inmates. More d€prived of their liberty
serious is that a worry is necessary for them to
or an ignorance of what be able to protect them_

measures the Prison and . . .
, , selves against infection
Probation Service takes

in the case of feared or confirmed infection can lead to
inmates being reluctant to reveal that they have symp-
toms. Chief Parliamentary Ombudsman Elisabeth Ryn-
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ning stated that the inmates and the agency can be seen
as depending on one another in order to achieve the best
results in the efforts that should be made to prevent the
spread of infection. Such cooperation must be based on
a sense of mutual trust that the parties concerned are ta-
king the necessary measures. An important part of this,
in the opinion of the Chief Parliamentary Ombudsman,
is that inmates feel confident that the agency is doing
what it can to protect them against any possible infec-
tion.

One possible way to provide the inmates with accurate
information is for the agencies to use the information
material developed, for example, by the Public Health
Agency of Sweden. Parliamentary Ombudsman Thomas
Norling pointed out that individual agencies, as a rule,
need to supplement this general material with informa-
tion concerning the consequences of the outbreak of the
disease in their own activities.
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Questions to inmates in prison about the consequences of the spread of
the coronavirus

The Swedish Parliamentary Ombudsmen (abbreviated JO) monitor how authorities,
courts and civil servants comply with laws and other statutes. The Ombudsmen are
also tasked with ensuring the prevention of torture and other cruel, inhuman or
degrading treatment or punishment. That means, amongst other things, that the
Ombudsmen on a regular basis shall visit places where persons are deprived of
their liberty.

The coronavirus and the Prison and Probation Service (Kriminalvarden)
The Prison and Probation service decided on 12 March 2020 to introduce
temporary restrictions for inmates in remand prisons (hiakten) and prisons
(anstalter) to prevent the spread of the coronavirus.' The restrictions cover,
amongst other things, visits and temporary leave (permission). The Ombudsman
responsible for prisons has decided to investigate how persons deprived of their
liberty are affected by the way the Prison and Probation Service is handling the
ongoing spread of the coronavirus. For that reason, it is very important that the
Ombudsman get information directly from inmates. However, because of the
spread of the virus, the Ombudsman is not able to visit prisons and remand prisons
for the time being. That means that the Ombudsman and her staff cannot meet
inmates in prisons face-to-face. This is the reason we have chosen to conduct a
survey.

What the Ombudsman would want from you

We are grateful if you take the time to respond to the questions in the survey. It is
voluntary to participate. Your response is very useful to ensure that the
Ombudsman will learn what the situation is like for persons who are deprived of
their liberty.

! The coronavirus SARS-CoV-2 cause the flu-like infectious disease COVID-19. The past
weeks, the coronavirus has been spreading rapidly through Sweden and many other
countries. Most people who are infected with the virus only get mild symptoms.

Riksdagens ombudsman E-post: justitieombudsmannen@jo.se
Box 16327 Telefon: 08-786 40 00
103 26 Stockholm Texttelefon: 020-600 600

Besok: Vastra Tradgardsgatan 4 A Fax: 08-21 65 58 www.jo.se
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Your response to the survey is anonymous. Thank you for your contribution.

Yours sincerely,

Karl Lorentzon
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Survey

Remember:

e Taking part in the survey is voluntary.

e Your response to the survey is anonymous. Do not write your name in the
survey.

e Since your response to the survey is anonymous, it is not possible to submit a
complaint to the Ombudsman in the survey.

e Respond as soon as possible. The survey will be collected from the prison
on 14 April 2020. If you need more space, please feel free to write on the
other side of the paper.

e When you are done, put the survey in the envelope addressed to the
Ombudsman (JO) . Seal the envelope. Give it to a staff member of the Prison
and Probation Service. There is no need for a stamp.

e The envelope with your response will be collected by, and only opened by,
staff from the Ombudsmen’s Office.

Introductory questions
1. What is your legal gender?

FEMALE MALE (circle your answer)

2. What is your year of birth?

3. Do you belong to an at-risk group for serious illness if you are infected by the
coronavirus??

YES NO DON’T KNOW (circle your answer)

4. In which prison are you serving your sentence? When did you arrive in the
prison?

2 People of higher age, combined with underlying diseases, such as high blood pressure,
cardiovascular disease, lung diseases, or diabetes, are overrepresented among the serious
cases of illness. People with several underlying diseases are more likely to become
seriously ill from the coronavirus.
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5. Which ward (avdelning) in the prison are you placed in?

6. Are you segregated (avskild) from other inmates?
YES NO DON’T KNOW (circle your answer)

Questions on the information given to you by the Prison and Probation
Service

7. Has the Prison and Probation Service given you any special information about
the coronavirus?

YES NO DON’T KNOW (please circle your answer)

If you answer is no, please go directly to question #13. If your answer is yes,
please respond to questions #8-10.

8. What was the information about? Please tick one or more alternatives for your
answer.

o Health care (e.g. what you can do to minimize the risk of contracting or
spreading the coronavirus, symptoms, how the virus infection would
impact your health, who are the members of at-risk groups)

o The efforts of the Prison and Probation Service to prevent the spread of
corona virus in remand prisons.

o Other.

Please explain, in brief, what the information was about:

9. In what way where you given the information? Was it in writing, verbally or
in another way?
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10. Are you satisfied with the information you have been given?
YES NO DON’T KNOW (circle your answer)
11. Do you lack information about something?
YES NO DON’T KNOW (circle your answer)

If your answer is yes, please describe the kind of information you are lacking:

12. Do you know what the Prison and Probation Service is doing to prevent the
spread of the coronavirus?

YES NO DON’T KNOW (circle your answer)

13. Do you know what the Prison and Probation Service will do if an inmate is
infected with the coronavirus?

YES NO DON’T KNOW (circle your answer)

Questions on whether the measures taken by the Prison and Probation
Service have affected the situation in the prison

14. Have the measures decided by the Prison and Probation Service to prevent the
spread of the coronavirus affected your situation in the prison?

YES NO DON’T KNOW (circle your answer)

If your answer is yes, provide examples of things that have been affected.
Please explain if you consider that the changes are good or bad.
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15. Have inmates been moved within the prison because of the coronavirus?
YES NO DON’T KNOW (circle your answer)

16. Is there double occupancy of cells (dubbelbelidggning) in the prison?
YES NO DON’T KNOW (circle your answer)

17. Have you shared a cell with another inmate the past month?
YES NO DON’T KNOW (circle your answer)

18. Please tick those practices within the prison that have been affected by the
Prison and Probation Service’s measures to prevent the spread of the

coronavirus:
o Visits
o Phone

o Daily occupational actitivies (sysselséttning)

o Programs

o Outdoor exercise (promenad)

o Permission to stay away outside the prison (leave)
o Preparatory release measures (utslussningsatgérder)

o Other:

Please explain how the practices have changed:
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Your contact with other inmates
19. Are you allowed to spend time with other inmates?

YES NO DON’T KNOW (circle your answer)
If your answer is yes, go directly to question #21.

20. Have any of the following activities been affected by the Prison and Probation
Service’s decisions on measures to prevent the spread of the coronavirus? Tick
those activities that have been affected.

o Outdoor exercise (promenad)
o Meetings with staff for conversations or other activities

Please explain in what way the activities have been affected:
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21. If you are allowed to associate with other inmates: Are you able to do it in the
same way now as you did before the Prison and Probation Service decided on
certain measures to prevent the spread of the coronavirus? For instance, for as
long, as often and in the same rooms and areas?

YES NO DON’T KNOW (circle your answer)
Please explain how your possibilities to iate with other i tes have been
affected:

Final question

22. Is there anything else you want the Parliamentary Ombudsman to know about
the situation inside the remand prison that may have to do with the spread of
the coronavirus?

Thank you for your participation!
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Inspections in the spring of 2020 concerning Covid-19

In the spring of 2020, eleven Opcat inspections were carried out at twelve sites within the framework of the

Parliamentary Ombudsmen’s investigations of the agencies’ measures in connection with Covid-19.

N = = R N ==

The Prison and Probation
Service

The Prison and Probation
Service

The Prison and Probation
Service

The Prison and Probation
Service

The Prison and Probation
Service

The Prison and Probation

Service

Swedish Migration Agency

Swedish Migration Agency
The National Board of
Forensic Medicine

The National Board of
Forensic Medicine

The National Board of
Institutional Care

The National Board of
Institutional Care

Féringsé Remand Prison

Kronoberg Remand Prison

Beateberg Prison

Féringsd Prison

Hall Prison

Svartsjo Prison

Flen Detention Centre

Marsta Detention Centre

Forensic Psychiatric Examination Division in Géteborg

Forensic Psychiatric Examination Division in Stockholm

Special residential home for young people Tysslinge

Special residential home for substance abusers Horné

Questionnaire (inmates)
Questionnaire (inmates) and video
calls (staff)

Questionnaire (inmates) and video
calls (staff)

Questionnaire (inmates)

Questionnaire (inmates) and video
calls (staff)

Questionnaire (inmates)

Video calls (detainees and staff)

Video calls (detainees and staff)

Questionnaire (patients) and
telephone calls (staff)

Questionnaire (patients) and inter-
views outside the division (staff)

Outdoor interviews (residents and
staff)

Outdoor interviews (residents and
staff)

April 8

April 8,20 and 217

April 8,20 and 21"

April 87

April 8,20 and 21

April 8"

May 25 and 27

May 25 and 26

June 10

June 1

May 15

May 15

012-2020

0 12-2020

0 12-2020

0 12-2020

012-2020

012-2020

0 22-2020

0 23-2020

0 24-2020

0 25-2020

019-2020

020-2020

*) The questionnaires were distributed in remand prisons and prisons on 8 April 2020 and were collected by the Parliamentary Ombudsmen staff on 14 April. A number of

questionnaires were also sent to the Parliamentary Ombudsmen by post.
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