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The One Ocean Hub’s Written Evidence to the UN Special Rapporteur on Human Rights and the Environment on
 
The right to a safe, clean, healthy, and sustainable environment – 
Toxic-free places to live, work, study and play
(1 November 2021)

Graham Hamley, Tallash Kantai and Elisa Morgera (University of Strathclyde) and Professor Bhavani Narayanaswamy (Scottish Association for Marine Science)



We welcome the opportunity to provide inputs on ‘The right to a safe, clean, healthy, and sustainable environment: Free places to live, work, study and play’. Our written evidence focuses on marine plastic as a source of pollution and environmental toxicity. We wish to respond to three questions:
· Question 1: Basic facts on ocean plastics & adverse impacts on human rights
· Question 3: States’ obligations and business responsibility to respect human rights
· Question 6 (good practices): empowering human-rights holders through transdisciplinary research 


Our submission builds upon (and does not replicate) our earlier submission to the UN Special Rapporteur on Toxics on lifecycle of plastics and human rights (https://www.ohchr.org/Documents/Issues/Environment/SREnvironment/ToxicWastes/CFI-lifecycle-plastics/ukri-ooh-gcrf.pdf) and takes into account of his resulting report (UN Doc. A/76/207 of 2021).
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Question 1 – Examples of adverse impacts of ocean plastics on human rights

The negative impacts of ocean plastics on the human rights to food and livelihoods, as well as discriminatory impacts on indigenous peoples and poor coastal communities, have been addressed in the 2021 report of the UN Special Rapporteur on Toxics on the Life Cycle of Plastics. We recommend further exploring the following impacts in the forthcoming report of the UN Special Rapporteur on Human Rights and the Environment:  

Impacts on the right to a healthy environment
Ocean plastics negatively affects various substantive dimensions of the human right to health:
· toxic-free places to live, work, study and play: ocean plastic pollution is a sub-set of marine pollution that is persistent and accumulates. Emissions of plastic waste into aquatic ecosystems are projected to nearly triple by 2040 without meaningful action.[footnoteRef:1] [1:  UNEP, 2021. From Pollution to Solution – A global assessment of marine litter and plastic pollution. Synthesis.] 

· healthy and sustainable food: As ocean plastics lead to a reduction in marine biomass, there are fewer resources available to meet human needs as a food source. In addition, the ingestion of plastics by marine species presents a food safety risk for humans when contaminated seafood enters the human food chain.[footnoteRef:2] While the exact nature and scale of the risks posed to humans by consumption of contaminated seafood is still uncertain,[footnoteRef:3] evidence suggests that such consumption may be particularly harmful to women’s reproductive health as a source of endocrine disrupting chemical.[footnoteRef:4] [2:  Madeleine Smith and others, 'Microplastics in Seafood and the Implications for Human Health' (2018) 5 Curr Envir Health Rpt 375, pp. 380 - 382]  [3:  Ibid]  [4:  Elizabeth Royte, 'We Know Plastic Is Harming Marine Life. What About Us?' (2018) National Geographic , available at: https://www.nationalgeographic.com/magazine/article/plastic-planet-health-pollution-waste-microplastics] 

· healthy biosphere: ocean plastics negatively affects marine life, causing “lethal and sub-lethal effects in whales, seals, turtles, birds and fish, as well as invertebrates” such as corals. Mircoplastics act as vectors for pathogenic organisms harmful to fish; they can alter the reproductive success and survival of marine organisms, and they can cause changes in gene and protein expression, inflammation, disruption of feeding behaviour, decrease in growth, changes in brain development, and reduced filtration and respiration rates.[footnoteRef:5] [5:  UNEP (2021), From Pollution to Solution – A global assessment of marine litter and plastic pollution. Synthesis.] 

· safe climate: ocean plastics “aggravate the climate emergency, [by] limit[ing] the ability of oceans to remove greenhouse gases from the atmosphere.”[footnoteRef:6]  [6:  A/76/207, para 10.] 


Impacts on the human right to health deriving from loss of marine biodiversity
Marine plastics constrain the ability of individuals to enjoy the highest attainable standard of health, as it negatively impacts on marine biodiversity upon which human health is dependent:
· as a source of biomedical discovery[footnoteRef:7]  [7:  Josep Lloret, 'Human health benefits supplied by Mediterranean marine biodiversity' (2010) 60 Marine Pollution Bulletin 1640, p. 1642] 

· as an essential source of food and nutrition (including a rich source of omega 3 fatty acids, selenium, iron and vitamin D)[footnoteRef:8]  [8:  Hauke Kite-Powell and others, 'Linking the oceans to public health: current efforts and future directions' (2008) 7 Environmental Health S6, p.9; Michael N. Moore and others, Linking Oceans and Human Health: A Strategic Research Priority for Europe. European Marine Board Position Paper 19, 2013), p. 49; Josep Lloret and others, 'Challenging the links between seafood and human health in the context of global change' (2016) 96 Journal of the Marine Biological Association of the United Kingdom 29; p. 29] 

· as essential marine ecosystem services (such as atmospheric oxygen production).[footnoteRef:9] There is emerging evidence to suggest that marine plastics may reduce atmospheric oxygen production by inhibiting the growth and functioning of Prochlorococcus — a photosynthetic microorganism that produces around ten percent of atmospheric oxygen.[footnoteRef:10]  [9:  Yadigar Sekerci and Sergei Petrovskii, 'Mathematical Modelling of Plankton-- Oxygen Dynamics Under the Climate Change.(Report)' (2015) 77 Bulletin of Mathematical Biology 2325, p. 2326]  [10:  Lina Zeldovich, Is Plastic Pollution Depriving Us of Oxygen? (JSTOR Daily 2019), available at: https://daily.jstor.org/is-plastic-pollution-depriving-us-of-oxygen/ ] 

· as a determinant of physical and mental health (access to clean beaches and marine areas).[footnoteRef:11] [11:  UNEP (2021), From Pollution to Solution – A global assessment of marine litter and plastic pollution. Synthesis.] 


Impacts on the human rights of the child 
The impacts of plastic pollution on the marine environment and the knock-on implications for human health are not felt equally. This is resulting in discriminatory outcomes for various groups,[footnoteRef:12] including children. For instance, Microplastics have been found in sections of the human placenta and have generated concerns relating to the potential impact on the health of the foetus.[footnoteRef:13]  [12:  CESCR, General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12), para. 30, 34 and 43(a); CESCR, General Comment No.12: The right to adequate food (Art.11) (United Nations 1999), para. 18; ICESCR, Article 2(2).]  [13:  Antonio Ragusa, Alessandro Svelato and Criselda Santacroce et al, ‘Plasticenta: First Evidence of Microplastics in Human Placenta’ (2021) 146 Environment International 106274] 

· The negative impacts of ocean plastics on children’s right to life, health, physical integrity, and development,[footnoteRef:14] as well as their right to a toxic-free environment and right to play, remain to be fully assessed with a view to appropriately integrating child-specific scientific evidence in risk assessments and decision making on ocean plastics. [14:  Sweeney, M and Morgera, E. (2021) – One Ocean Hub Policy Brief:  Don’t forget a healthy ocean  as part of children’s right to a healthy environment, 12th July. Available from https://oneoceanhub.org/wp-content/uploads/2021/09/Policy-Brief. pdf] 

· It is also essential to include appropriate and accessible information on ocean plastics in education. As underscored by the UN Special Rapporteur on Toxics with regard to the right to science, States should support the inclusion in primary and second education of age-appropriate materials concerning hazardous substances, paying particular attention to the specific needs of impacts communities.[footnoteRef:15] [15:  A/HRC/48/61, para 108(j).] 

· In consideration of the potential impacts of ocean plastics on children’s substantive rights, States should ensure that children’s views are seriously considered in decisions on ocean plastics, on the basis of their rights to information,[footnoteRef:16] expression and education.[footnoteRef:17]  This should be put in place given full consideration to the fact that “children have limited possibilities to exercise their rights to information, participation and access to remedies so States should take enhanced measures to protect their rights in relation to plastics.[footnoteRef:18] [16:  UNICEF, Mapping the Global Goals for Sustainable Development and the Convention on the Rights of the Child (2016) at 39.]  [17:  UNEP, Towards a Pollution-Free Planet (2017), at 47.]  [18:  A/76/207, para 42.] 


It should also be clarified that the UN Special Rapporteur on Toxics’ recommendations on adopting a human-rights based approach in the development of the post-2020 global chemicals and waste strategy[footnoteRef:19] and in a new global treaty on plastics[footnoteRef:20] should specifically include consideration of children’s human rights. [19:  A/76/207, para 72.]  [20:  A/76/207, para 76.] 



Question 3 - States’ obligations 

In addition to the obligations identified in the 2021 report of the UN Special Rapporteur on Toxics on the Life Cycle of Plastics, States are obliged to:
· take measures to protect marine biodiversity from marine plastic pollution,[footnoteRef:21] as part of states’ obligation to prevent others from diminishing the natural resources available to people who depend on them for the protection of their basic human rights;[footnoteRef:22] [21:  Graham Hamley, “An overview of State obligations towards Marine Biodiversity under the Right to Health”, One Ocean Hub blog post, 27 January 2021, https://oneoceanhub.org/an-overview-of-state-obligations-towards-marine-biodiversity-under-the-right-to-health/.]  [22:  E. Robertson Robert, 'Measuring State Compliance with the Obligation to Devote the "Maximum Available Resources" to Realizing Economic, Social, and Cultural Rights' (1994) 16 Human Rights Quarterly 693, p. 708] 

· avoid action or inaction that enable the continuation of harmful impacts of ocean plastics on human rights, as this may constitute a breach of the obligation of non-retrogression;[footnoteRef:23] [23:  CESCR, General Comment No. 3: The Nature of States Parties' Obligations (Art.2, Para. 1, of the Covenant) (United Nations 1991), para. 9; CESCR, General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12) (United Nations 2000), para. 32 – see Hamley (n 21). ] 

· use “maximum available resources,”[footnoteRef:24] including not only financial resources, but also human, technological, organisational, natural and information resources[footnoteRef:25] to prevent the negative human rights impacts of ocean plastics;[footnoteRef:26]  [24:  ICESCR, Article 2(1)]  [25:  See: Veronika Bílková, 'The nature of social rights as obligations of international law: resource availability, progressive realization and the obligations to respect, protect, fulfil' in Christina Binder and others (eds), Research Handbook on International Law and Social Rights (Edward Elgar Publishing 2020), pp. 24-25; Allison Corkery and Ignacio Saiz, 'Chapter 14: Progressive realization using maximum available resources: the accountability challenge' in Jackie Dugard and others (eds), Research Handbook on Economic, Social and Cultural Rights as Human Rights (Edward Elgar Publishing Limited 2020), p. 286.]  [26:  Hamley (n 21).] 

· ensure access to children-friendly information on, and integration in educational programmes of, ocean plastics and related threats to the marine environment, climate change, and human rights, including making it common knowledge that recycling is not a solution to plastics;[footnoteRef:27] [27:  As underscored in A/HRC/48/61 and UNEP, 2021. From Pollution to Solution – A global assessment of marine litter and plastic pollution. Synthesis.] 

· Ensuring children’s participation, consideration of children’s views, and prioritization of children’s best interests in decisions on ocean plastics;
· Assess potential impacts on human rights of ocean plastic solutions, to prevent unintended consequences (eg. on indigenous peoples,[footnoteRef:28] persons with disabilities, children.) [28:  UNEP, NEGLECTED: Environmental Justice Impacts of Marine Litter and Plastic Pollution (2021).] 


Considering the key knowledge gaps about the impacts of ocean plastics, the following obligations can also be derived from the human right to science (right to benefit from scientific advancements – see also Question 6 below):[footnoteRef:29] [29:  A/HRC/48/61; Committee on Economic, Social and Cultural Rights, General Comment No 25 (2020) on science and economic, social and cultural rights (Article 15(1)(b), (2), (3) and (4) of the International Covenant on Economic, Social and Cultural Rights (2020) UN Doc E/C.12/GC/25.] 

· Support international research cooperation on ocean plastics that respond to documented environmental injustices arising from insufficient institutional capacities and resources across countries;[footnoteRef:30]  [30:  A/HRC/48/61, para 48.] 

· Support financially and otherwise the integration of local and indigenous knowledge in research and decision-making on ocean plastics;[footnoteRef:31] and [31:  A/HRC/48/61, para 66.] 

· Support, including through direct funding, scientific research on ocean plastics that creates public benefits,[footnoteRef:32] including further research on the impacts of ocean plastics on marine biodiversity (CBD Decision XIV/10) and aimed at developing, and encourage the transfer of, technology to better understand and reduce the environmental impacts of plastics on the marine environment, and to assess cost-effective production on a commercial scale (CBD decision XIII/10). [32:  A/HRC/48/61, para 108(k).] 


It would also be useful to clarify that voluntary guidance (decision XIII/10) adopted under the Convention on Biological Diversity (CBD) in the context of the CBD obligation to assess and minimize adverse impacts on biodiversity (Art. 14) should be read in the light of applicable international human rights law obligations.[footnoteRef:33] This is the case of the recommended action to: [33:  For an in-depth discussion about the interpretative value of CBD guidelines and their legal relevance under international human rights law, see E Morgera, “Dawn of a New Day? The Evolving Relationship between the Convention on Biological Diversity and International Human Rights Law” (2018) 54 Wake Forest Law Review 691; and E Morgera (2020), “Biodiversity as a Human Right and its Implications for the EU’s External Action”, Report to the European Parliament,  available at https://www.europarl.europa.eu/RegData/etudes/STUD/2020/603491/EXPO_STU(2020)603491_EN.pdf.] 

· prevent the discard, disposal, loss or abandonment of any persistent, manufactured or processed solid material in the upstream and marine environment; 
· adopt economic incentives, market-based instruments and public-private partnerships to prevent and mitigate the impacts of marine debris;
· adopt extended producer responsibility for providing response measures where there is damage or sufficient likelihood of damage to marine and coastal biodiversity and habitats from marine debris;
· promote best practices along the whole plastics manufacturing and value chain from production to transport, such as aiming for zero loss;
· assess whether different sources of microplastics and different products/processes that include both primary and secondary microplastics are covered by national legislation;
· strengthening of existing legal frameworks, including through regulatory and/or incentive measures to eliminate the production of microplastics that have adverse impacts on marine biodiversity;
· improvement of waste management systems through the sharing of best practices and addressing loopholes that contribute to the generation of marine debris, such as introduction into coastal areas from upstream sources.

While CBD Parties have also recommended making structural economic changes that would reduce the production and consumption of plastics (decision XIII/10), it is recommended that attention focuses on production as a priority, because the focus on consumption could displace burdens and costs on human rightsholders that are already negatively affected by ocean plastics. 

Finally, the UN Special Rapporteur on Human Rights and the Environment could expand on his earlier recommendation to consider human rights in the UN negotiations of an international legally binding instrument on marine biodiversity of areas beyond national jurisdiction[footnoteRef:34] by integrating consideration of the human rights impact of ocean plastics in the draft provisions on cumulative impact assessments, strategic environmental assessments, area-based management tools, capacity building and technology transfer. [34:  A/75/161(2020), para 88(j)] 



Question 3 – business responsibility to respect human rights

Building upon the latest and previous reports of the UN Special Rapporteur on Toxics,[footnoteRef:35] the following areas of business responsibility for human rights can be further elaborated upon in relation to ocean plastics. These apply to; 1) petro-chemical companies producing plastics; 2) packaging manufacturers and 3) manufactures of consumer-products containing plastics that end up in the ocean (cosmetics, fishing gears): [35:  A/HRC/48/61, para 96; and A/HRC/21/48 (2012), paras 50 and 70.] 

· Ensure access to accurate and accessible information along the plastics cycle, including specific information on environmental and health hazards posed by ocean plastics that they may be contributing to, so that is sufficient to evaluate the adequacy of an enterprise response to the human rights impacts of ocean plastics;
· Assess real and potential impacts of business activities on ocean plastic pollution and related human rights impacts, including adult and children’s health and livelihoods of coastal communities, with a view to integrating the findings into their due diligence processes;
· elaborate a plan for the 1) sound management (phasing out of plastic production and products; product design) and 2) sound and safe disposal of plastics to avoid ocean plastic pollution, on the basis of best available scientific evidence, for workers, regulators and the public;
· Co-develop with affected communities a sustainable and safe clean-up plan of existing ocean plastic pollution and fund it, together with monitoring programme;
· routinely monitor for potential contamination of the ocean from toxic substances;
· Secure effective reparations for harm from plastics;
· Fund research to fill gaps in understanding of the impacts between ocean plastics and human rights, with a view to 1) updating due diligence processes and 2) sharing with authorities and the public. 

Business action to ensure respect of human rights in the context of ocean plastic is essential while States develop necessary national regulation (eg extended producer responsibility).


Question 6 (good practices) - Empowering human rights holders through transdisciplinary research

Empower human rights holders, especially those who are most vulnerable to exposure to a toxic environment such as children, women, and indigenous peoples, is an essential component of addressing ocean plastics. In our experience, there is still a significantly untapped potential to integrate human rights in ocean research with a view to 1) ensuring that scientific efforts respond to the needs of the most vulnerable, in the light of the human right to science; and 2) rightsholders can contribute to research efforts, benefit from scientific advancements, and their legal empowerment can be enriched by an inter-disciplinary evidence base. To that end, it is essential for ocean research to take the form of equitable, transdisciplinary research collaborations with Global South countries.[footnoteRef:36]  [36:  Bernadette Snow et al, “How to enable transformative science during the International Decade of Ocean Science for Sustainable Development “Transforming ourselves before we transform how we make decisions on the ocean”” (One Ocean Hub Policy Brief, 22 April 2021), available at https://oneoceanhub.org/wp-content/uploads/2021/04/Policy-brief_FINAL_AAA.pdf. 
] 


The One Ocean Hub is a living example of how transdisciplinary research can help empower human rights holders to protect their rights. The Hub is working with experts from social and marine sciences, humanities and arts in the Global North and the Global South, as well as duty-bearers and rightsholders including those who are often marginalised in decision making process related to ocean governance. Research findings and lessons learnt are being documented through UNEP
InforMEA courses on SDG 14, ocean plastics and environmental justice that integrate human rights considerations; contributions via the international Children's Environmental Rights Initiative; replicable human rights-based and arts-based methods to integrate marginalised groups’ needs and knowledge into ocean decision-making; and raising awareness about the need to protect “ocean defenders” in the 2021 UN Global and African consultation on environmental human rights defenders.

The UN Decade for Ocean Science for Sustainable Development (2021-2030) provides a crucial opportunity to remind States of their obligations to fund, and set clear standards, for ocean research that can support the protection of human rights, including with a view to addressing and preventing discriminatory impacts on certain sector of societies.



ANNEX: Information on the One Ocean Hub

The One Ocean Hub is an international programme of research for sustainable development, working to promote fair and inclusive decision-making for a healthy ocean whereby people and planet flourish. The Hub is funded by UK Research and Innovation (UKRI) through the Global Challenges Research Fund (GCRF), a key component in delivering the UK AID strategy to tackle the Sustainable Development Goals. It addresses the challenges and opportunities of South Africa, Namibia, Ghana, and shares knowledge at regional (South Pacific, Africa and Caribbean) and international levels. The One Ocean Hub is led by the University of Strathclyde, UK and gathers 126 researchers, 21 research partners, and 19 project partner organisations, including United Nations bodies and programmes under one umbrella.

The Hub’s programme of work includes a substantial research theme on Sustainable Fisheries, under which our researchers are working towards an integrated assessment of cumulative pressures on fish species and habitats, including micro-plastic bioaccumulation. The One Ocean Hub also includes a research programme on Ocean Governance that seeks to discover the full potential of law and policy to foster inclusive and transparent sustainable blue economies across scales, by considering the inter-dependencies of the marine environment and human rights to connect across sectors still operating in isolation: ocean/land/freshwater/waste management, trade, investment, innovation and intellectual property, and development cooperation.


For further information, please contact:

Dr Senia Febrica (senia.febrica@strath.ac.uk)
The One Ocean Hub (oneocean-hub@strath.ac.uk)


 Website / Facebook / 
Twitter / Instagram / LinkedIn
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